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Prosper is a place where everyone matters. 

             
 

Notice Regarding Public Participation 

Welcome to the Prosper Town Council.  Individuals may attend the meeting in person, or 
access the meeting via videoconference, or telephone conference call. 
 
Join the Zoom Meeting by clicking on the following link:https://us02web.zoom.us/j/87047432329 
 
To join the meeting by phone, dial (346) 248-7799  
 
Enter Meeting ID: 870 4743 2329 
 

Addressing the Town Council: 

Those wishing to address the Town Council must complete the Public Comment Request Form 
located on the Town website or in Council Chambers. 

If you are attending in person, please submit this form to the Town Secretary prior to the 
meeting. When called upon, please come to the podium and state your name and address for 
the record. 

If you are attending online/virtually, please submit this form to the Town Secretary prior to 
5:00 p.m. on the day of the meeting.  Please ensure your full name appears on the screen and 
you are unmuted so the meeting moderator can recognize you and allow you to speak.  The 
Chat feature is not monitored during the meeting.  The Town assumes no responsibility for 
technical issues that are beyond our control. 

If you encounter any problems joining or participating in the meeting, please call our 
help line at 972-569-1191 for assistance. 
 

Call to Order/ Roll Call. 

Invocation, Pledge of Allegiance and Pledge to the Texas Flag. 

Announcements of recent and upcoming events. 

Presentations. 

1. Receive an update on the Prosper Fire Station No. 4 Design Development project. 
(SB) 

CONSENT AGENDA: 
Items placed on the Consent Agenda are considered routine in nature and non-controversial.  The 
Consent Agenda can be acted upon in one motion.  Items may be removed from the Consent 
Agenda by the request of Council Members or staff. 

Agenda 
Prosper Town Council Meeting 

Council Chambers 
Prosper Town Hall 

250 W. First Street, Prosper, Texas 
Tuesday, August 23, 2022  

6:15 PM  
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2. Consider and act upon the minutes of the August 9, 2022, Town Council meeting. 
(MLS) 

3. Consider and act upon authorizing the Interim Town Manager to execute a Tower Site 
Lease Agreement between T-Mobile West, LLC, and the Town of Prosper, Texas, 
related to the lease of Town property located at 1240 Frontier Parkway. (Frontier 
Park) (RBS) 

4. Consider and act upon a resolution ratifying the Mayor's signatures on certain 
documents. (MLS) 

CITIZEN COMMENTS 

The public is invited to address the Council on any topic. However, the Council is unable to 
discuss or take action on any topic not listed on this agenda. Please complete a “Public Comment 
Request Form” and present it to the Town Secretary prior to the meeting. 
 
REGULAR AGENDA: 
If you wish to address the Council, please fill out a “Public Comment Request Form” and present 
it to the Town Secretary, preferably before the meeting begins. Pursuant to Section 551.007 of 
the Texas Government Code, individuals wishing to address the Council for items listed as public 
hearings will be recognized when the public hearing is opened. For individuals wishing to speak 
on a non-public hearing item, they may either address the Council during the Citizen Comments 
portion of the meeting or when the item is considered by the Town Council. 
 
Items for Individual Consideration: 

5. Conduct a public hearing and consider and act upon a request for a Sign Waiver at 
4200 W. University Drive, regarding two (2) wall signs for Cook Children’s Medical 
Center on the northeast corner of Windsong Parkway and US 380. (MD22-0008) (BC) 

6. Consider and act upon awarding CSP No. 2022-48-B to Mario Sinacola & Sons 
Excavating, Inc., related to construction services for the First Street (Coit to Custer) - 
4 lanes project; and authorizing the Interim Town Manager to execute a construction 
agreement for same. (HW) 

7. Consider and act upon awarding CSP No. 2022-50-B to McMahon Contracting, LP, 
related to construction services for the Fishtrap (Teel - Gee Road) & Gee Road 
(Fishtrap - Windsong Retail) project; and authorizing the Interim Town Manager to 
execute a construction agreement for same. (HW) 

8. Consider and act upon awarding CSP No. 2022-51-B to Mario Sinacola & Sons 
Excavating, Inc., related to construction services for the Fishtrap (Elem - DNT) - 4 
lanes project; and authorizing the Interim Town Manager to execute a construction 
agreement for same. (HW) 

9. Discussion regarding open fence standards and screening requirements. (DS) 

10. Consider and act upon a resolution disapproving the Denton Central Appraisal District 
(DCAD) 2023 Budget. (RBS) 

11. Conduct a public hearing to receive public input, consider such input and discuss the 
FY 2022-2023 Budget as proposed. (RBS) 

Possibly direct Town staff to schedule topic(s) for discussion at a future meeting. 
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EXECUTIVE SESSION: 
Recess into Closed Session in compliance with Section 551.001 et seq. Texas Government Code, 
as authorized by the Texas Open Meetings Act, to deliberate regarding: 

Section 551.087 – To discuss and consider economic development incentives and all 
matters incident and related thereto. 

Section 551.072 – To discuss and consider purchase, exchange, lease or value of real 
property for municipal purposes and all matters incident and related thereto. 

Section 551.074 – To discuss and consider personnel matters and all matters incident 
and related thereto. 

Section 551.074 - To discuss appointments to the Board of Adjustment/Construction 
Board of Appeals, Parks & Recreation Board, Library Board, Prosper Economic 
Development Corporation Board, Planning & Zoning Commission, and the Community 
Engagement Committee. 

Reconvene in Regular Session and take any action necessary as a result of the Closed 
Session. 

Adjourn. 

CERTIFICATION 

I, the undersigned authority, do hereby certify that this Notice of Meeting was posted at Prosper 
Town Hall, located at 250 W. First Street, Prosper, Texas 75078, a place convenient and readily 
accessible to the general public at all times, and said Notice was posted by 5:00 p.m., on 
Friday, August 19, 2022, and remained so posted at least 72 hours before said meeting was 
convened. 

 
 
 
 
________________________________ _________________________ 
Michelle Lewis Sirianni, Town Secretary                           Date Notice Removed 
 

Pursuant to Section 551.071 of the Texas Government Code, the Town Council reserves the right to consult 
in closed session with its attorney and to receive legal advice regarding any item listed on this agenda. 

 
NOTICE 

 
Pursuant to Town of Prosper Ordinance No. 13-63, all speakers other than Town of Prosper staff are limited 
to three (3) minutes per person, per item, which may be extended for an additional two (2) minutes with 
approval of a majority vote of the Town Council.  
 

NOTICE OF ASSISTANCE AT PUBLIC MEETINGS: The Prosper Town Council meetings are wheelchair 
accessible.  For special services or assistance, please contact the Town Secretary’s Office at (972) 569-
1011 at least 48 hours prior to the meeting time. 
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To: Mayor and Town Council 
  
From:  Stuart Blasingame, Fire Chief  
  
Through: Bob Scott, Executive Director of Administrative Services 
  
Re:  Fire Station No. 4 Design  

 
Town Council Meeting – August 23, 2022  

 
 

Agenda Item:  

Receive an update on the Prosper Fire Station No. 4 Design Development project.  

 

Description of Agenda Item: 

BRW Architects, Inc. has completed 100% Design Development of the new Central Fire Station & 
Fire Administration Project. The Floor Plans and Exterior Perspectives are attached. Also included 
is the Budget Executive Summary Estimate by Pogue Construction and the overall Budget 
Summary.   

 

Attached Documents: 

1. Town’s Budget Summary 
2. Floor Plans  
3. Exterior Perspectives 
4. Budget Executive Summary Estimate by Pogue Construction  
5. Optional Square Footage Reduction Floor Plan  
6. Project Schedule  

 

Town Staff Recommendation: 

Town Staff is requesting the Town Council provide feedback on the proposed design and 
construction budget.  

 

 

 

 

 
Prosper is a place where everyone matters. 

 

FIRE 

DEPARTMENT 
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Budget for Fire Station 4 Project Current Budget Project Estimate Amount Encumbered Expenditures to Date Remaining Balance

Professional Services Budget - 750-5410-1000-2137-FC $623,380.00 $623,380.00 $623,380.00 $89,582.98 $533,797.02
Other Development Costs - 750-5410-10-00-2203-FC $601,620.00 $678,274.00 $8,250.00 $8,250.00 $593,370.00
Construction of Facility  -750-6610-10-00-2205-FC $6,000,000.00 $9,923,346.00 $0.00 $0.00 $6,000,000.00
Furniture, Fixtures & Equipment -750-6610-10-00-2206-FC $775,000.00 $775,000.00 $0.00 $0.00 $775,000.00

.
Total Project $8,000,000.00 $12,000,000.00 $631,630.00 $97,832.98 $7,902,167.02

Note:  Expenditures include CMAR General Conditions Cost Fee and Pre-Construction Services Fees 

Fire Station 4 Construction Project                                                                                                
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,I/ 8?N?;?7tfQ_7̀>M: I),5+H,j
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ID Task 

Mode

Task Name Duration Start Finish

1 Prosper Fire Station #4 Preliminary Schedule 50% DD335 days Wed 2/1/23 Tue 5/14/24

2 Mobilization 10 days Wed 2/1/23 Tue 2/14/23

3 Permitting 0 days Tue 2/14/23 Tue 2/14/23

4 Site Work 295 days Wed 2/15/23Tue 4/2/24

5 Building Pad 40 days Wed 2/15/23Tue 4/11/23

6 Site Utilities 45 days Wed 4/12/23Tue 6/13/23

7 Site Paving 60 days Wed 6/14/23Tue 9/5/23

8 Fire Lane Pour #1 10 days Wed 6/14/23Tue 6/27/23

9 Fire Lane Pour #2 10 days Wed 6/28/23Tue 7/11/23

10 Fire Lane Pour #3 10 days Wed 7/12/23Tue 7/25/23

11 Parking Pour #1 10 days Wed 7/26/23Tue 8/8/23

12 Parking Pour #2 10 days Wed 8/9/23 Tue 8/22/23

13 Parking Pour #3 10 days Wed 8/23/23Tue 9/5/23

14 Miscellaneous (Landscaping, Canopies, Fencing, Etc.)45 days Wed 9/6/23 Tue 11/7/23

15 Building 150 days Wed 9/6/23 Tue 4/2/24

16 Section #1 120 days Wed 9/6/23 Tue 2/20/24

17 Building Foundations 30 days Wed 9/6/23 Tue 10/17/23

18 Building (1st Floor) 90 days Wed 10/18/23Tue 2/20/24

19 Section #2 120 days Wed 10/18/23Tue 4/2/24

20 Building Foundations 30 days Wed 10/18/23Tue 11/28/23

21 Building (1st Floor) 90 days Wed 11/29/23Tue 4/2/24

22 Substantial Completion 0 days Tue 4/2/24 Tue 4/2/24

23 Final Completion/Punch List 30 days Wed 4/3/24 Tue 5/14/24

Prosper Fire Station #4 Preliminary Schedule 50% DD

Mobilization

Permitting

Site Work

Building Pad

Site Utilities

Site Paving

Fire Lane Pour #1

Fire Lane Pour #2

Fire Lane Pour #3

Parking Pour #1
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Building

Section #1
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Building (1st Floor)

Section #2

Building Foundations

Building (1st Floor)

Substantial Completion

Final Completion/Punch List

H2 H1 H2 H1 H2 H1

2023 2024 2025

Task

Split

Milestone

Summary

Project Summary

Inactive Task

Inactive Milestone

Inactive Summary

Manual Task

Duration-only

Manual Summary Rollup

Manual Summary

Start-only

Finish-only

External Tasks

External Milestone

Deadline

Progress

Manual Progress

Prosper Fire Station #4
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   ] 
       
 
 
      Prosper is a place where everyone matters. 

             
 

Call to Order/ Roll Call. 

The meeting was called to order at 5:45 p.m. 

Council Members Present: 
Mayor Pro-Tem Jeff Hodges 
Deputy Mayor Pro-Tem Craig Andres 
Councilmember Amy Bartley 
Councilmember Chris Kern 
Councilmember Charles Cotten 
 
Council Members Absent: 
Mayor David F. Bristol 
Councilmember Marcus E. Ray 
 
Staff Members Present: 
Terry Welch, Town Attorney 
Michelle Lewis Sirianni, Town Secretary 
Bob Scott, Executive Director of Administrative Services 
Robyn Battle, Executive Director of Community Services 
Hulon Webb, Interim Executive Director of Development and Infrastructure Services 
David Soto, Planning Manager 
Betty Pamplin, Finance Director 
Todd Rice, Communications Manager 
Frank Jaromin, Public Works Director 
Dan Baker, Parks and Recreation Director 
Leslie Scott, Director of Library Services 
Doug Kowalski, Police Chief 
Stuart Blasingame, Fire Chief 
 
Invocation, Pledge of Allegiance and Pledge to the Texas Flag. 
Deputy Mayor Pro-Tem Andres led the invocation. The Pledge of Allegiance and the Pledge to 
the Texas Flag were recited. 
 
Announcements of recent and upcoming events. 
Councilmember Kern made the following announcements: 

 
Join us for the next Discover Downtown event series on Saturday, September 10 for Paws on 
Broadway from 1:00 p.m. to 4:00 p.m. Bring your pup downtown to enjoy ball pits, mini pools, 
obstacle courses, paw painting and playful competitions. Exhibits will also be onsite featuring dog 
treats, dog trainers, dog spa/resorts, animal clinics, and the Collin County Animal Shelter. 
 
Residents can hunt trees as part of the Parks and Recreation annual Champion Tree Contest.  
The species of the tree to hunt will be posted on the Parks and Recreation Facebook page on 
Thursday, September 15. An online entry form will be available with the winning tree to be 
announced at the Prosper Arbor Day Celebration on Saturday, November 5.  

MINUTES 
Prosper Town Council Meeting 

Council Chambers 
Prosper Town Hall 

250 W. First Street, Prosper, Texas 
Tuesday, August 9, 2022 
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Join us for a Moonlight Movie featuring the family film “Encanto” as part of the Discover Downtown 
event series on Saturday, September 24, which was previously rescheduled from August 13 due 
to the extreme heat conditions.  The event kicks off with strolling movie characters, lawn games, 
balloon artists, shaved ice, and popcorn. Games will open at 7:00 p.m. with movie beginning at 
8:30 p.m. For more information, visit the events page from the homepage of the Town’s website. 
 
Join us for “Celebrate Prosper” on Saturday, October 8 at Frontier Park. This fun community 
celebration will feature live music and BBQ.  The event is presented by the Parks and Recreation 
Department with support of Sponsors and community partners. For more information, visit the 
events page from the homepage of the Town’s website. 

 
The Town of Prosper will host an informational Town Hall Meeting on Thursday, August 18, from 
6-8 p.m. at Rock Creek Church, located at 2860 Fishtrap Road in Prosper. Residents will hear 
presentations from Town staff and representatives from NTTA and TxDOT on road projects that 
impact the west side of Prosper. Also on the agenda is an update from Parks & Recreation on the 
Town’s recent purchase of 163 acres of parkland along Doe Branch Creek.  More details are 
available on the Town website and Facebook page. 
 
Councilmember Bartley thanked several of the non-profit organizations and volunteers with 
Cornerstone NCT, Hope Fellowship, and Prosper Ladies Association for their recent efforts made 
to the community and for all the donations received to these organizations.  
 

 
CONSENT AGENDA: 
Items placed on the Consent Agenda are considered routine in nature and non-controversial.  The 
Consent Agenda can be acted upon in one motion.  Items may be removed from the Consent 
Agenda by the request of Council Members or staff. 

1. Consider and act upon the minutes of the July 26, 2022, Town Council 
meeting. (MLS) 

2. Consider and act upon the minutes of the July 26, 2022, Town Council Work 
Session meeting. (MLS) 

3. Consider and act upon Resolution 2022-43 approving a negotiated settlement 
between the Atmos Cities Steering Committee (“ACSC”) and Atmos Energy 
Corp., Mid-Tex Division regarding the company’s 2022 rate review mechanism 
filing. (BP) 

4. Consider and act upon Resolution 2022-44 authorizing the Mayor to execute a 
Joint Administrative Agreement with Denton County for the Community 
Development Block Grant (CDBG) three year program for fiscal year 2023, 2024, 
and 2025. (MLS) 

5. Consider and act upon authorizing the Mayor to execute a Professional 
Engineering Services Agreement between Freese and Nichols, Inc., and the 
Town of Prosper, Texas, related to the Public Works and Parks and Recreation 
Facility Master Plan project. (FJ) 

6. Consider and act upon awarding CSP No. 2022-44-B to American Landscape 
Systems, related to construction services for the Coleman Street Median 
Landscaping (Victory-Preston) and the Prosper Trail Median Landscaping (DNT-
700’ East) project; and authorizing the Mayor to execute a construction 
agreement for same. (HW) 
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7. Consider and act upon Ordinance 2022-45 to rezone Planned Development-86 
(PD-86) to Planned Development-114 (PD-114), on 277.6± acres, to amend the 
single-family residential regulations, located on the north side of US 380, west 
of Custer Road. (Z22-0005). (DS) 

8. Consider and act upon authorizing the Mayor execute a Development 
Agreement between 104 Prosper, 310 Prosper, Prosper Hollow LP & Paramount 
Soft LP, DD Brookhollow LLC, 55 Prosper and the Town of Prosper, Texas, 
related to Rutherford Creek development, located on the north side of US 380, 
west of Custer Road. (DS) 

9. Consider and act upon Ordinance 2022-46 for a Specific Use Permit (SUP) for a 
Day Care Center (Grace Chapel), on 5.4± acres, located on the southeast corner 
of FM 1385 and Denton Way. (S22-0005). (DS) 

10. Consider and act upon authorizing the Mayor to execute a Development 
Agreement between North Texas Conference of the United Methodist Church, 
and the Town of Prosper, Texas, related to the Grace Chapel Prosper 
development, located on the southeast corner of FM 1385 and Denton Way. (DS) 

11. Consider and act upon Ordinance 2022-47 to amend Planned Development-93 
(PD-93), on 0.8± acres, located on the southwest corner of Broadway Street and 
Preston Road, in order to allow for a restaurant with drive-through services. 
(Z22-0006). (DS) 

12. Consider and act upon authorizing the Mayor to execute a Development 
Agreement between SCSD-FINNELL, LTD, and the Town of Prosper, Texas, 
related to the Black Rifle Coffee development, located on the southwest corner 
of Broadway Street and Preston Road. (DS) 

13. Consider and act upon Ordinance 2022-48 for a Specific Use Permit (SUP) for a 
Restaurant with Drive-Through Service, on 1.2± acres, in the Victory at Frontier 
development. (S22-0006). (DS) 

14. Consider and act upon whether to direct staff to submit a written notice of 
appeal on behalf of the Town Council to the Development Services Department, 
pursuant to Chapter 4, Section 1.5(C)(7) and 1.6(B)(7) of the Town’s Zoning 
Ordinance, regarding action taken by the Planning & Zoning Commission on any 
Site Plans and Preliminary Site Plans, including Mav Addition, Grace Chapel 
(Site Plan) & Grace Chapel (Preliminary Site Plan). (DS) 

Deputy Mayor Pro-Tem Andres made a motion to approve consent agenda items 1 thru 14. 
Councilmember Cotten seconded that motion, and the motion was unanimously approved. 

CITIZEN COMMENTS 

 
No comments were made. 
 
Items for Individual Consideration: 

15. Submission of the FY 2022-2023 Proposed Budget and Budget Message. (RBS) 

 Mr. Scott presented an overview of the proposed Budget including the assessed 
valuation and tax rate, revenue funds, and tying in the Town’s Strategic Plan goals.  
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 Mr. Webb presented an overview of the Capital Improvement Projects (CIP) Plan and 
how the plan fits into the current capacity of the Town’s debt service tax rate over the 
next several years based on the approved 2021-2022 bond projects, proposed fiscal 
year projects from 2022 through 2027, as well as fiscal years 2027 to 2032.  

 The Town Council discussed the costs associated with the projects and the proposed 
dedicated levy of $3.25 million.  

 Mr. Edwards presented a market salary analysis based on projected salary movement 
with the Town’s benchmark cities, other area cities, and the current Consumer Price 
Index. Mr. Edwards also presented proposed cost of living adjustments based on a 
one (1) and two (2) percent increase, as well as the amount associated with the 
increase based on the implementation date. 

 Mr. Scott proceeded with an overview of the General Fund, Utility Fund, Solid Waste 
Fund, and employee benefits. Options for prioritizing discretionary packets were 
presented in order to receive direction from the Town Council. 

 The Town Council discussed and were in consensus to increasing the dedicated 
capital fund higher than proposed amount, reducing personnel requests within the 
proposed budget, and reducing the amount of debt when feasible.  

16. Consider and act upon scheduling a public hearing on the FY 2022-2023 
proposed Budget. (BP) 

 Ms. Pamplin stated this item is to schedule the public hearing on the proposed budget 
for the August 23 Council meeting. The notice will be published on the Town’s website 
and in the Prosper Press. 

 Councilmember Bartley made a motion to schedule a public hearing on the FY 2022-
2023 proposed Budget for August 23, 2022, at 6:15 p.m. with the meeting taking place 
in the Council Chambers of Prosper Town Hall, located at 250 W. First Street, Prosper, 
TX. Deputy Mayor Pro-Tem Andres seconded that motion, and the motion was 
unanimously approved. 

17. Consider and act upon scheduling a public hearing for the FY 2022-2023 
proposed tax rate. (BP) 

 Ms. Pamplin stated this item is to schedule the public hearing on the tax rate to the 
September 13 Council meeting. The notice will be published on the Town’s website 
and in the Prosper Press. 

 Deputy Mayor Pro-Tem Andres made a motion to set the public hearing on the 
proposed tax rate for September 13, 2022, at 6:15 p.m., with the meeting taking place 
in the Council Chambers of Prosper Town Hall, located at 250 W. First Street, Prosper, 
TX. Councilmember Cotten seconded that motion, and the motion was unanimously 
approved. 

18. Consider accepting submission of the 2022 no-new-revenue tax rate of 
$0.438227 per $100 taxable value and the voter-approval tax rate of $0.527336 
per $100 taxable value. (BP) 

 Ms. Pamplin stated this item is to accept the submission of the no-new-revenue tax 
rate and the voter-approval tax rate. State law requires municipalities to publish the 
no-new-revenue tax rate and a voter-approval tax rate, and to hold one public hearing 
if the proposed tax rate exceeds the lower of the no-new revenue or voter-approval 
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tax rate. Because the Town’s proposed tax rate of $0.510000 is higher than the no-
new-revenue tax rate of $0.438227, the Town is required to hold one public hearing 
on the tax rate. 

 Councilmember Cotten made a motion to accept the submission of the 2022 no-new-
revenue tax rate of $0.438227 per $100 taxable value and the voter-approval tax rate 
of $0.527336 per $100 taxable value. Deputy Mayor Pro-Tem Andres seconded that 
motion, and the motion was unanimously approved. 

19. Consider and act upon a proposed FY 2022-2023 property tax rate. (BP) 

 Ms. Pamplin stated this item is to set the proposed property tax rate. The Town is 
required to hold one public hearing and publish a newspaper ad if proposing to 
consider a tax rate that exceeds the no-new-revenue rate or voter-approval rate, 
whichever is lower. The rate the Town finally adopts can be lower than the proposed 
and published rate, but it cannot exceed it without undergoing the required posting 
requirements and timeframes.   

 Councilmember Cotten made a motion to place a proposal to adopt a FY 2022-2023 
tax rate of fifty-one cents ($0.51) per one hundred dollars ($100) of valuation on the 
September 13, 2022, Town Council Agenda. Deputy Mayor Pro-Tem Andres 
seconded that motion. The Town Council voted as follows: 

 Councilmember Cotten – Aye 
Councilmember Kern – Aye 
Deputy Mayor Pro-Tem Andres – Aye 
Councilmember Bartley – Aye 
Mayor Pro-Tem Hodges - Aye  
 
The motion was approved by a vote of 5-0. 

  
Possibly direct Town staff to schedule topic(s) for discussion at a future meeting. 

No comments were made. 

EXECUTIVE SESSION: 
Recess into Closed Session in compliance with Section 551.001 et seq. Texas Government Code, 
as authorized by the Texas Open Meetings Act, to deliberate regarding: 

Section 551.087 – To discuss and consider economic development incentives and all matters 
incident and related thereto. 

Section 551.072 – To discuss and consider purchase, exchange, lease or value of real property 
for municipal purposes and all matters incident and related thereto. 

Section 551.074 – To discuss and consider personnel matters and all matters incident and related 
thereto. 

The Town Council recessed into Executive Session at 7:44 p.m. 

Reconvene in Regular Session and take any action necessary as a result of the Closed 
Session. 

The Town Council reconvened into Regular Session at 8:20 p.m. 

No action was taken. 
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Adjourn. 

The meeting was adjourned at 8:20 p.m. 

These minutes approved on the 23rd day of August 2022. 

 
      APPROVED:     
  
 
        
      David F. Bristol, Mayor  
 
ATTEST: 
 
 
  
Michelle Lewis Sirianni, Town Secretary 
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          ADMINISTRATION 
     

Prosper is a place where everyone matters. 

 

To:  Mayor and Town Council 

From:  Robert B. Scott, Executive Director of Administrative Services 

Re:  Tower Site Lease Agreement – Frontier Park 

Town Council Meeting – August 23, 2022 

____________________________________________________________________________ 

Agenda Item: 
Consider and act upon authorizing the Interim Town Manager to execute a Tower Site Lease 
Agreement between T-Mobile West, LLC, and the Town of Prosper, Texas, related to the lease 
of Town property located at 1240 Frontier Parkway (Frontier Park). 
 
Description of Agenda Item: 
T-Mobile West, LLC, approached the Town to discuss locating a cell phone antenna on a parking 
lot light pole at Frontier Park.  Related equipment will be housed on Prosper ISD land under a 
separate lease agreement with the district. The Town Site Lease Agreement is at a monthly rate 
of $3,000 total ($1,500 each for Town and PISD for an initial five (5) year term and will 
automatically renew for five (5) additional three (3) year terms. Upon the extension of the lease, 
the rent shall increase by fifteen percent (15%).  
 
The antenna, related equipment and the pole will be maintained by T-Mobile, and T-Mobile will 
be replacing the existing light pole with a pole that meets their specifications. This facility will 
improve cell and data connectivity for the citizens of Prosper.  
 
Budget Impact: 
The Town will receive $18,000 per year in lease revenue. 
 
Legal Obligations and Review: 
Terrence Welch of Brown & Hofmeister, L.L.P., has approved the attached documents as to form 
and legality.  
 
Attachments: 
1. Tower Site Lease Agreement 

 
Town Staff Recommendation: 
Town staff recommends that the Town Council authorize the Interim Town Manager to execute a 

Tower Site Lease Agreement between T-Mobile West, LLC, and the Town of Prosper, Texas, 

related to the lease of Town property located at 1240 Frontier Parkway (Frontier Park). 

Proposed Motion: 

I move to approve authorizing the Interim Town Manager to execute a Tower Site Lease 

Agreement between T-Mobile West, LLC, and the Town of Prosper, Texas, related to the lease 

of Town property located at 1240 Frontier Parkway (Frontier Park). 
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TOWER SITE LEASE AGREEMENT 
 

THIS TOWER SITE LEASE AGREEMENT (this “Lease”) is entered into this ____ 
day of _______, 2022 (“Execution Date”) by and between the Town of Prosper, Texas, a 
Texas municipal corporation (“Landlord”), and T-Mobile West, LLC, a Delaware limited 
liability company (“Tenant”). 

 
1. Premises.  Subject to the following terms and conditions, Landlord leases 

to Tenant a portion of the real property (the “Property”) described in Exhibit A, attached 
hereto and incorporated by reference.  Tenant’s use of the Property shall be limited to 
that portion of the Property, together with temporary easements for access and utilities, 
described and depicted in the site plan attached hereto as Exhibit B and incorporated by 
reference (collectively referred to hereinafter as the “Premises”).  The Premises, located 
at 1240 Frontier Pkwy, in the Town of Prosper, Collin County, Texas, are comprised of 
approximately 100 square feet. 

 
2. Term.  The initial term of this Lease shall be five (5) years, commencing on 

the date of the issuance of a building permit (the “Commencement Date”) and terminating 
at Midnight on the last day of the sixtieth (60th) full month following the Commencement 
Date.  This Lease will automatically renew for five (5) additional three (3) year Term(s) 
(the “Extension Term”), upon the same terms and conditions (except Rent, which shall 
be subject to Paragraph 6 of this Lease) unless the Tenant notifies the Landlord in writing 
of Tenant’s intention not to renew this Lease at least ninety (90) days prior to the 
expiration of the existing Term. 

 
3. Permitted Use.  The Premises may be used by Tenant only for permitted 

uses, which are (i) the transmission and reception of communications signals; (ii) the 
construction, alteration, maintenance, repair, replacement and relocation of related 
facilities, antennas and equipment as defined in Paragraph 7; and (iii) activities related 
to any of the foregoing.  Tenant shall obtain (prior to or after the Commencement Date), 
at Tenant’s expense, all licenses and permits or authorizations required for Tenant’s use 
of the Premises from all applicable government and/or regulatory entities (the 
“Governmental Approvals”). Upon execution of the Lease, Landlord shall cooperate with 
Tenant’s due diligence activities, which shall include, but not be limited to, access to the 
Property for inspections, testing, and permitting related to the permitted uses. 

 
4. Rent.  Within thirty (30) days of the Commencement Date, Tenant shall 

pay Landlord, as rent, the sum of one thousand five hundred dollars ($1,500.00) per 
month (“Rent”).  Rent thereafter shall be payable on the first day of each month, in 
advance, to the Town of Prosper, at Landlord’s address specified in Paragraph 14, 
below.  If the Commencement Date should be other than the first day of a calendar 
month, Rent shall be prorated to the end of that calendar month. If this Lease is 
terminated at a time other than on the last day of a month, Rent shall be prorated as of 
the date of termination for any reason other than a default by Tenant. 

 
5. Holdover Rent.  If Tenant shall remain in possession of the Premises at 

the expiration of this Lease or any Renewal without a written agreement, such tenancy 
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shall be deemed a month-to-month tenancy under the same terms and conditions of this 
Lease, except as to Rent, which shall be fifteen percent (15%) over the most recent 
Term’s monthly Rent. 

 
6. Extended Term Rent.  Upon the extension of this Lease as provided for 

in Section 2, Rent shall increase by fifteen percent (15%) over the most recent Term’s 
monthly Rent for each and every Extended Term. 

 
7.  Interference.   
 
(A)  Tenant shall not use the Premises in any way that interferes with the use of 

the Property by Landlord, or tenants or licensees of Landlord, with rights to the Property 
prior in time to Tenant’s (subject to Tenant’s rights under this Lease, including non-
interference).  Such interference shall be deemed by Landlord a material breach and, 
upon notice to Tenant, may terminate said interference.  In the event any such 
interference does not cease promptly, the parties acknowledge that continuing 
interference may cause irreparable injury and, therefore, Landlord shall have the right, 
in addition to any rights that it may have at law or in equity, to bring action to enjoin such 
interference or to terminate this Lease immediately.  Landlord makes no warranty or 
representation, express or implied, that the airspace used by Tenant will be free of 
electronic or other interference. 

 
(B)  Landlord shall not use, nor will Landlord permit its employees, tenants, 

licensees, invitees or agents to use, any portion of the Property in any way that interferes 
with the operations of Tenant or the rights of Tenant under this Lease, provided none of 
the users have any right to the Property upon the Commencement Date of this Lease.  
Landlord shall endeavor to promptly cause any such interference to cease after receipt 
of notice of interference from Tenant.  In the event any such interference to Tenant’s 
operations does not cease within the Cure Period, as defined in Paragraph 9, then the 
parties acknowledge that Tenant will have the option to terminate this Lease immediately. 

 
8. Improvements; Utilities; Access.   
 
(A)  Tenant shall have the right, at its expense, to erect and maintain on the 

Premises the following improvements, personal property and facilities at no additional 
rent cost: An easement for buried cables, 6 antennas, 12 RRU's, and 3 COVP's on the 
tower at eighty six foot (86’) and ninety six foot (96') RAD centers, related equipment, 
cables, accessories, improvements, equipment shelters or cabinets, fencing and any 
other items necessary to the successful and secure use of the Premises (collectively the 
“Communication Facilities”).  Landlord shall approve the location of such all 
improvements including the Communication Facilities. Landlord hereby approves the 
equipment and location shown on Exhibit B.  Tenant shall submit the construction plans 
and specifications for the Communication Facilities to Landlord for Landlord’s approval, 
which approval shall not be unreasonably withheld or delayed; however, if Landlord has 
not responded to Tenant within fourteen (14) days of receipt of such plans and 
specifications, the plans and specifications shall be deemed disapproved by Landlord.  
With the prior written consent of Landlord, Tenant shall have the right to replace or 

Page 45

Item 3.



3 
 

upgrade the Communication Facilities at any time during the term of this Lease, subject 
to the prior written approval of Landlord.  Tenant shall cause all construction to occur 
lien-free and in compliance with all applicable laws and ordinances. The Communication 
Facilities shall remain the exclusive property of Tenant.  Tenant shall have the right to 
remove the Communication Facilities upon the termination of this Lease; provided, 
however, that Tenant shall return the Premises to Landlord in the same condition as of 
the date of this Lease, reasonable wear and tear excepted. 

 
 (B) Tenant shall, at Tenant’s expense maintain the leased area which includes 
Tenant’s easements, shelter or platform and ground or tower mounted improvements in 
good condition and repair.  Tenant will also perform all landscape maintenance including 
planting of trees and shrubs as required by the building code or by Town ordinance or 
permitting, as it relates to screening for the Tenant’s Premises.  Upon termination of this 
Lease, the Premises shall be returned to Landlord in the same condition as of the date of 
this Lease, reasonable wear and tear and casualty excepted. 
 
 (C) Tenant shall pay any utility charges due to Tenant’s use of the Premises.  
Tenant shall not use utilities installed by or for Landlord.  Tenant shall have the right to 
install utilities, at Tenant’s expense, and to improve the present utilities on the Premises 
(including, but not limited to the installation of emergency power generators).  Upon 
termination of this Lease, Tenant shall remove all utilities installed for Tenant. 

 
 (D) As partial consideration for rent paid under this Lease, Landlord hereby 
grants Tenant a temporary easement (“Easement”) for ingress, egress, utilities, 
telecommunications services and access (including access as described in Paragraph 1) 
to the Premises adequate to service the Premises and the Communication Facilities at all 
times during the term of this Lease.  Upon notice, Landlord shall have the right, at Landlord’s 
sole expense, to relocate the Easement to Tenant, provided such new location shall not 
materially interfere with Tenant’s operations.  Any Easement provided hereunder shall 
terminate upon the termination of this Lease. 
 
 (E) Tenant and Landlord shall have 24-hours-a-day, 7-days-a-week access to 
the Premises at all times during the term of this Lease.  Tenant agrees to notify Landlord 
at phone number 972-569-1056 and email fjaromin@prospertx.gov at least 24 hours in 
advance prior to entering the Communications Facilities for any reason, except in cases 
of emergency. 
 
 (F) Landlord reserves the right, at any time, to perform any type of 
maintenance and/or repair on the Property; provided however, except in emergency 
situations, if any maintenance and/or repair work will substantially affect Tenant’s 
permitted uses of the Premises, Landlord will use its best efforts to provide Tenant with 
at least thirty (30) days’ prior written notice of the intended repair and/or maintenance 
work, along with a schedule showing dates and duration of such repair and/or 
maintenance work.  Landlord shall also provide Tenant with the opportunity, at Tenant’s 
cost and expense, to temporarily relocate and continue to operate its antennas, or 
otherwise to secure the antennas or the Communication Facilities generally, to protect 
them from damage.  Tenant shall be permitted to install temporary facilities necessary to 
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keep its Communication Facilities operational, subject to Landlord’s prior written consent, 
which consent shall not be unreasonably withheld.  Further, any maintenance will be 
conducted by Landlord as diligently and expeditiously as possible.  If any temporary 
facilities are installed as a result of this paragraph, Tenant shall remove said temporary 
facilities immediately upon Landlord’s completion of any maintenance and/or repair work. 
 

9.  Termination.  If either party breaches any provision of this Agreement, the 
non-breaching party shall give the other party written notice of the breach.  If the 
breaching party has not cured the breach within thirty (30) days of such notice (“Cure 
Period”), except as otherwise provided herein, this Lease may be terminated by the non-
breaching party, without any penalty or further liability of the non-breaching party, as 
follows: 

 
(A) Failing to pay Rent when due. 
(B) Failing to pay taxes, assessments, insurance payments or other charges 

required to be paid by Tenant under this Lease. 
(C) Failing to use, maintain and operate the Premises as required by this Lease. 
(D) Assigning or subletting the Premises without the prior written consent of 

Landlord, except as permitted by Paragraph 17. 
(E) Committing waste on the Premises. 
(F) Maintaining, committing or permitting the maintenance or commission of a 

nuisance on the Premises. 
(G) Denying Landlord access to the Premises. 
(H) Using the Premises for any unlawful purpose, whether the purpose is in 

addition to or in lieu of, the uses specifically permitted by this Lease. 
(I) Failing to comply with the terms and conditions of this Lease within the Cure 

Period. 
 
Tenant may terminate at the time the Property transfers to a condemning authority, 
pursuant to a taking of all or a portion of the Property sufficient in Tenant’s determination 
to render the Premises unsuitable for Tenant’s use. Landlord and Tenant shall each be 
entitled to pursue their own separate awards with respect to such taking. 
 
Tenant may terminate this Lease at any time with ninety (90) days’ notice to Landlord 
and payment of six (6) months’ rent as an early termination fee.   

 
10. Effect of Termination.  No termination of this Lease caused by a breach 

of the lease shall relieve the party in default from paying any sum or sums then due and 
payable under this Lease, or either party from any claims for damages accruing under 
this Lease.  No termination will prevent either party enforcing payment of the sum or 
sums or claims for damages by any remedy provided by law.  The rights and remedies 
under this Lease are cumulative and non-exclusive, and the parties may pursue any of 
those rights and remedies or any other remedies provided by Texas law. 

 
11. Waiver.  No waiver by either party of a breach of any provision of this Lease 

may be deemed or alleged to be a continuing waiver or a waiver of any other breach, 
whether the same or of any other covenant, condition or restriction of this Lease. 
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12. Insurance.  Tenant, at its own expense, shall provide and maintain in force 
during the term of this Lease liability insurance (covering bodily injury, including death, 
and property damage) in the amount of Two Million Dollars ($2,000,000.00) including 
Landlord as an additional insured, with one (1) or more insurance companies authorized 
to transact business in Texas.  Tenant shall provide Landlord with a certificate of 
insurance indicating such coverage prior to beginning any activities under this Lease.  
The certificate shall include assurance that Landlord shall be notified in writing by the 
insurance company of any cancellation not less than thirty (30) days prior to the effective 
date of such cancellation.  All insurance shall be with companies with a “Best’s” 
Insurance Rating of A- VII or Better. 

 
13. Hold Harmless/Release.   
 
(A)   Tenant shall defend, indemnify and hold harmless Landlord and its Town 

Council members, officers, agents, representatives and employees from any and all 
claims, demands, liabilities and expenses (including reasonable attorney’s fees and 
costs of defense) arising from the conduct or management of Tenant’s business on the 
Premises or from its use of the Premises; or from any act or negligence of Tenant, its 
agents, contractors, employees, subtenants or licensees in or about the Premises.  If any 
action or proceeding is brought against Landlord by reason of any such claim, Tenant, 
upon notice from landlord, will defend the action or proceeding by counsel acceptable to 
Landlord. 

(B) Tenant hereby further releases, waives, discharges, holds harmless, 
indemnifies and agrees not to sue Landlord, its Town Council members, officers, agents, 
employees, and representatives (hereinafter referred to as the “Releases”), for any and 
all rights and claims, including, reasonable attorney fees, to the extent caused by or 
arising out of the negligent acts or omissions or willful misconduct in the operations or 
activities on the Property by Tenant or its employees, agents, contractors, licensees, 
tenants and/or subtenants, or a breach of any obligation of Tenant under this 
Lease.  Landlord shall endeavor to provide prompt written notice to Tenant of any event 
giving rise to an obligation to indemnify Landlord.  The release and waiver shall be 
binding on Tenant, its officers, directors, agents, employees, representatives, servants 
and assigns. 

14. Notices.  Unless otherwise provided, all notices, requests, demands and 
other communications hereunder shall be in writing and shall be deemed given if 
personally delivered or mailed, certified mail, return receipt requested, or sent by 
overnight carrier to the following: 
 
 If to Landlord : Town Manager 
   P.O. Box 307 
   Prosper, Texas 75078 
 
 If to Tenant:  T-Mobile West, LLC 
   12920 SE 38th Street 
   Bellevue, WA 98006 
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15. Title and Authority.  Landlord covenants and warrants to Tenant that 

Landlord has the full right, power and authority to execute this Lease; it has good and 
unencumbered title to the Premises free and clear of any liens or mortgages, except those 
disclosed to Tenant.  Landlord covenants that Tenant may quietly enjoy the premises. 

 
16. Environmental Laws.  Landlord and Tenant each represent, warrant 

and covenant that it will conduct its activities on the Property in compliance with 
all applicable state and/or federal environmental laws.  Landlord and Tenant shall 
each be responsible for its own environmental liabilities that relate to or arise from its 
respective activities on the Property to the extent required by law. 

 
17. Assignment and Subleasing.  Tenant may assign or sublease this Lease, 

in whole or in part, without Landlord’s consent, to the Tenant’s principal, affiliates, 
subsidiaries, subsidiaries of its principal or to any entity which acquires all or substantially 
all of the Tenant’s assets in the market defined by the Federal Communications 
Commission (FCC) in which the Property is located by reason of a merger, acquisition, or 
other business reorganization.  Tenant may not otherwise assign or sublease this Lease 
without the prior written approval of Landlord.  Additionally, Tenant may, with the prior 
written consent of Landlord, mortgage or grant a security interest in this Lease and the 
Communication Facilities.   

 
18. Successors and Assigns.  This Lease shall be binding upon and inure to 

the benefit of the parties, their respective successors, personal representatives and 
assigns. 

 
19. Miscellaneous Provisions. 
 
(A) This Lease constitutes the entire agreement and understanding of the 

parties, and supersedes all offers, negotiations and other agreements.  There are no 
representations or understandings of any kind that are not set forth herein.  Any 
amendments to this Lease must be in writing and executed by both parties. 

 
 (B) If either party is represented by a real estate broker in this transaction, that 
party shall be fully responsible for any fee due such broker and shall hold the other party 
harmless from any claims for commission by such broker. 
 
 (C) This Lease shall be construed in accordance with the laws of the State of 
Texas.  Exclusive venue shall be in Collin County, Texas. 
 
 (D) If any term of this Lease is found to be void or invalid, such invalidity shall 
not affect the remaining terms of this Lease, which shall continue in full force and effect, 
 
 (E) This Lease may be executed in any number of counterparts and all such 
counterparts shall be deemed to constitute a single lease, and the execution of one (1) 
counterpart by any Landlord shall have the same force and effect as if he had signed all 
the other counterparts. 
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(F) Notwithstanding anything herein to the contrary, neither Landlord nor 

Tenant shall be liable for the failure to perform its respective duties under this Lease if 
such failure is caused by a catastrophe, riot, war, governmental order or regulation, fire, 
accident, act of God, or other similar or different contingency beyond the reasonable 
control of Landlord or Tenant. 
 
 (G) The parties agree that Landlord has not waived its sovereign immunity by 
entering into and performing its obligations under this Lease. 
 
 (H) Tenant will maintain its equipment in compliance with FCC guidelines.  
Tenant shall post legally required signs as required and in accordance with the Town of 
Prosper’s Code of Ordinances, as it exists or may be amended, for the purpose of 
complying with FCC guidelines. 
 

(I) After five (5) years, Tenant may terminate this Lease upon ninety (90) days’ 
written notice to Landlord. 
 
 (J) Nothing in this Agreement shall be construed to create any right in any third 
party not a signatory to this Agreement, and the Parties do not intend to create any third 
party beneficiaries by entering into this Agreement. 
 
 (K) The Parties agree that irreparable damage would occur if any of the 
provisions of this Agreement were not performed in accordance with their specified terms 
or were otherwise breached. Therefore, the parties agree the Parties shall be entitled to 
injunctive relief to prevent breaches of the provisions of this Agreement and to enforce 
specifically the terms and provisions of the Agreement this being in addition to any other 
remedy to which the Parties are entitled at law or in equity.  
 

(L) Each signatory represents this Agreement has been read by the party for 
which this Agreement is executed and that such party has had an opportunity to confer 
with its counsel.  

IN WITNESS WHEREOF, the parties have caused this Lease to be duly executed 
as of the date first above written. 

 
  

Page 50

Item 3.



8 

LANDLORD: 

TOWN OF PROSPER, TEXAS 

By: 
Ron K.Patterson, Interim Town Manager 
Town of Prosper 

STATE OF TEXAS  § 
§ 

COUNTY OF COLLIN § 

This instrument was acknowledged before me on the ___ day of 
_______________, 2022, by David F. Bristol, Mayor of the Town of Prosper, Texas, on 
behalf of the Town of Prosper. 

   ________________________________ 
Notary Public, State of Texas 
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TENANT: 

 
 
 
By:        
Name:   _______   
Title:   ________   
 

STATE OF TEXAS  § 
§ 

COUNTY OF COLLIN § 

This instrument was acknowledged before me on the ___ day of 
_______________, 2022, by _________ on behalf of T-Mobile West in the capacity 
herein stated. 
 
 
       ________________________________ 

Notary Public, State of Texas 
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EXHIBIT A 
 

Legal Description of the Property 
 

 

Lots 1R & 2, Block A Prosper Sports Complex 

Situated in the Collin County Land Survey Abstract No. 147 Prosper, Collin County, 
Texas 

Recorded Instrument Nos. 2012092001002320 and 2019070801002870  
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EXHIBIT B 
 

Site Plan of the Property 
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          TOWN SECRETARY 
     

Prosper is a place where everyone matters. 

 

To:  Mayor and Town Council 

From:  Michelle Lewis Sirianni, Town Secretary 

Through: Bob Scott, Executive Director of Administrative Services 
  Robyn Battle, Executive Director of Community Services 

Re:  Ratification of Documents 

Town Council Meeting – August 23, 2022 

____________________________________________________________________________ 

Agenda Item: 
Consider and act upon a resolution ratifying the Mayor’s signatures on certain documents. 
 
Description of Agenda Item: 
While in transition from the resignation of former Town Manager, Harlan Jefferson and Interim 
Town Manager, Ron Patterson, it was necessary for the Mayor to execute documents on behalf 
of the Town during such period.  
 
This item will ratify and validate approval of the documents outlined within the resolution. 
 
Budget Impact: 
There are no budgetary impacts affiliated with this item. 
 
Legal Obligations and Review: 
Terrence Welch of Brown & Hofmeister, L.L.P., has approved the attached documents as to 
form and legality.  
 
Attachments: 
1. Resolution 

 
Town Staff Recommendation: 
Town Staff recommends approving a resolution ratifying the Mayor’s signatures on certain 

documents. 

Proposed Motion: 

I move to approve a resolution ratifying the Mayor’s signatures on certain documents. 
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TOWN OF PROSPER, TEXAS                                                           RESOLUTION NO. 2022-XX 

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF PROSPER, 
TEXAS, RATIFYING THE MAYOR’S SIGNATURES ON CERTAIN 
DOCUMENTS AS MORE FULLY DESCRIBED HEREIN; MAKING FINDINGS; 
AND PROVIDING AN EFFECTIVE DATE. 

 
 WHEREAS, the former Town Manager resigned effective at the close of business on 
Thursday, July 28, 2022; and 
 
 WHEREAS, an Interim Town Manager shall begin employment with the Town of Prosper 
(“Town”) on Monday, August 22, 2022, and in the period between the close of business on Thursday, 
July 28, 2022, and the starting date of the Interim Town Manager on Monday, August 22, 2022, it was 
necessary for the Mayor to execute certain documents on behalf of the Town during such period; and  
  
 WHEREAS, by this Resolution, the Town Council hereby ratifies and approves the 
Mayor’s signature to the documents described herein.   
  
 NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN OF 
PROSPER, TEXAS, THAT: 
 

SECTION 1 
 

The findings set forth above are incorporated into the body of this Resolution as if fully set 
forth herein. 
 

SECTION 2 
 

The signature of Mayor David F. Bristol on the following documents is hereby ratified 
and approved by the Town Council as the valid and binding approval of the Town: 

 

Community Development Block Grant Program  

Fishtrap Elevated Storage Tank, Change Order No. 1 

PSA - Lowery Property Advisors 

Easements - North Texas Conference of United Methodist Church/Grace Chapel 

PSA - Freese & Nichols (Public Works and Parks & Rec Facility Master Plan Project) 

Development Agreement - North Texas Conference of the United Methodist Church 

Development Agreement - 104 Prosper and 310 Prosper, Prosper Hollow LP and 
Paramount Soft LP 

Easement - Star Trail Phase 10 

Construction Agreement - American Landscape Systems - CSP NO. 2022-44-B 

Law Enforcement Support Office (LESO) SPO  

Denton PD Training Facilities MOU 

Development Agreement - Grace Chapel  

Easements - Prosper Condo Office 

2022 Celebrate Prosper in the Park - In Depth Events 

Advanced Funding Agreement for Blue Ribbon Project 
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Resolution No. 2022-__, Page 2 

 

SECTION 3 
 

This Resolution shall become effective immediately upon its passage and approval.  
 
 DULY PASSED AND APPROVED BY THE TOWN COUNCIL OF THE TOWN OF 
PROSPER, TEXAS, ON THIS 23RD DAY OF AUGUST, 2022. 

 
 

___________________________________ 
David F. Bristol, Mayor 

 
 
ATTEST: 
 
 
_________________________________ 
Michelle Lewis Sirianni, Town Secretary 
 
 
APPROVED AS TO FORM AND LEGALITY: 
 
 
_________________________________ 
Terrence S. Welch, Town Attorney 
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BUILDING 
INSPECTIONS 

     

Prosper is a place where everyone matters. 

 

To:  Mayor and Town Council 

From:  Brady Cudd, Building Official 

Through: Bob Scott, Executive Director of Administrative Services 
Hulon T. Webb, Jr., Interim Executive Director of Development and 
Infrastructure Services 
 

Re:  Sign Waiver – 4200 W. University Drive 

Town Council Meeting – August 23, 2022 

_________________________________________   __________   ____________  

Agenda Item: 
Conduct a public hearing and consider and act upon a request for a Sign Waiver at 4200 W. 
University Drive, regarding two (2) wall signs for Cook Children’s Medical Center on the northeast 
corner of Windsong Parkway and US 380. (MD22-0008) 
 
Description of Agenda Item: 
The Town has received a request for a sign waiver for two (2) wall signs for Cook Children’s 

Medical Center, located on the northeast corner of Windsong Parkway and US 380. The Town’s 

Sign Ordinance requires wall signs to be located below the building parapet and not exceed a 

height of twelve feet (12’). The applicant is proposing to increase the height of the proposed wall 

signs to eighteen feet (18’) and project the wall signs nearly seven feet (7’) above the top of the 

parapet as part of a rebranding effort to support the culture and strategic vision of Cook Children’s 

Health Care System.  

Legal Obligations and Review: 
Notification was provided to neighboring property owners as required by the Sign Ordinance. Staff 
has not received any Public Hearing Notice Reply Forms. 
 
Attachments: 
1. Proposed Wall Sign Renderings 
2. Letter of Intent and Purpose from Cook Children’s Medical Center 
3. Letter of Support from David Blom, COO, Tellus Group 
 
Town Staff Recommendation: 
Town staff recommends that the Town Council approve the request for a Sign Waiver at 4200 W. 

University Drive, regarding two (2) wall signs for Cook Children’s Medical Center on the northeast 

corner of Windsong Parkway and US 380. 
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Proposed Motion: 

I move to approve the request for a Sign Waiver at 4200 W. University Drive, regarding two (2) 

wall signs for Cook Children’s Medical Center on the northeast corner of Windsong Parkway and 

US 380. 
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Babendure Design Group
8140 Walnut Hill Ln. #950
Dallas, Texas 75231
214.265.1960
www.babendure.com

Signage & Wayfinding
Design Specialists

1

Cook Children’s
Prosper, TX

High-Level Logo Study
July 11, 2022
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Babendure Design Group
8140 Walnut Hill Ln. #950
Dallas, Texas 75231
214.265.1960
www.babendure.com

Cook Children’s Prosper 
High-Level Logo

July 11, 2022

2

New Logo  
East ElevationEast Elevation - New Logo (Above Roofline)

Scale: 1/16"=1'-0"1
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Babendure Design Group
8140 Walnut Hill Ln. #950
Dallas, Texas 75231
214.265.1960
www.babendure.com

Cook Children’s Prosper 
High-Level Logo

July 11, 2022

3

New Logo  
West Elevation

West Elevation - New Logo (Above Roofline)
Scale: 1/16"=1'-0"1 
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Babendure Design Group
8140 Walnut Hill Ln. #950
Dallas, Texas 75231
214.265.1960
www.babendure.com

Cook Children’s Prosper 
High-Level Logo

July 11, 2022
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ENGINEERING SERVICES 

     

Prosper is a place where everyone matters. 

 

 

To:  Mayor and Town Council 

From: Hulon T. Webb, Jr., P.E., Interim Executive Director of Development and 

Infrastructure Services 

 

Through: Bob Scott, Executive Director of Administrative Services 

Re:  Town Council Meeting – August 23, 2022  

____________________________________________________________________________ 

Agenda Item: 
Consider and act upon awarding CSP No. 2022-48-B to Mario Sinacola & Sons Excavating, Inc., 

related to construction services for the First Street (Coit to Custer) - 4 lanes project; and 

authorizing the Interim Town Manager to execute a construction agreement for same. 

Description of Agenda Item: 
On July 7, 2022, at 3:00 PM, three (3) Competitive Sealed Proposals were received for the First 

Street (Coit to Custer) - 4 lanes project. The project consists of all work needed for construction 

of four lanes of concrete roadway, underground storm drainage system, bridge construction, 

concrete trails, pedestrian trail tunnel, and related grading and utility improvements along First 

Street between Coit Road and Custer Road. The project was advertised using the Competitive 

Sealed Proposal Construction alternative procurement method to allow the Town to award the 

project to the contractor that offers the best value proposal based on the following criteria:  

 Qualifications and Experience (30%)  

o Outline contractor and subcontractor experience with similar projects.  
o Outline qualifications of key personnel assigned to this project.  
o Provide references.  

 Project Timeline (20%)  

 Cost Proposal (50%)  

The verified proposal totals ranged between $20,484,776.87 and $23,912,429.35. The Engineer's 

estimate was $15,124,000.00. The proposal final completion times ranged from 539 calendar 

days to 730 calendar days. Mario Sinacola & Sons Excavating, Inc. (MSSEI), was the firm that 

ranked the highest after consideration of Costs, Time, and Qualifications with a cost of 

$23,912,429.35, and a project timeline of 539 calendar days. MSSEI successfully completed the 

Prosper Trail (Coit to Custer) project. Staff also checked the references provided and received 

positive feedback.  
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The Competitive Sealed Proposal Construction alternative procurement method allows for 

negotiations as part of the process to make sure that the best value is achieved. Staff is actively 

working with MSSEI to find cost saving alternatives, and this effort has resulted in an initial 

$600,000 reduction in the proposal. The initial reduction is achieved through a modification in 

phasing (limiting traffic to eastbound only from Coit Road to Granite Shoal for approximately 8 

months) and cost reductions from the landscape supplier.  

Town staff and MSSEI are also exploring additional value engineering ideas such as revisiting 

the following bid items: ROW Preparation, Tree Removal, and Tree Trimming and Protection, as 

well as utilizing form liner instead of stone veneer on the retaining walls, and some alternate 

designs to the bridge and pedestrian tunnel areas. Any additional cost reductions will be handled 

by Change Orders to reduce the overall contract amount. 

Budget Impact: 
The cost for the construction of this project is $23,312,429.35 and reflects the $600,000 cost 
savings already determined.  The original FY 2021-2022 Capital Improvement Program included 
$18,600,000 for the First Street (Coit to Custer) – 4 lanes project. The issuance of the General 
Obligations Bonds, Series 2022 approved at the July 26, 2022, Town Council meeting, allocated 
an additional $3,050,500 of debt funding to the project budget. To increase the overall budget to 
$24,300,000 in Account No. 750-6610-10-00-2014-ST, the following additional funding will be 
allocated in the FY 2022-2023 Capital Improvement Program: $1,149,500 East Thoroughfare 
Impact Fee Fund and $1,500,000 from the proposed Capital Dedicated Fund. 
 
Legal Obligations and Review: 
Terrence Welch of Brown & Hofmeister, L.L.P., has approved the standard construction 
agreement as to form and legality.  
 
Attachments: 
1. Location Map 
2. Bid Tabulation Summary 
3. Construction Agreement 
 
Town Staff Recommendation: 
Town staff recommends that the Town Council award CSP No. 2022-48-B to Mario Sinacola & 
Sons Excavating, Inc., related to construction services for the First Street (Coit to Custer) - 4 lanes 
project; and authorizing the Interim Town Manager to execute a construction agreement for same. 
 
Proposed Motion: 
I move to award CSP No. 2022-48-B to Mario Sinacola & Sons Excavating, Inc., related to 
construction services for the First Street (Coit to Custer) - 4 lanes project; and authorizing the 
Interim Town Manager to execute a construction agreement for same. 
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LOCATION MAP 

 

First Street (Coit Road - Custer Road)  
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Solicitation Number
Solicitation Title
Close Date

Responding Supplier City State Response Submitted Response Total
Mario Sinacola & Sons ExcavatinFrisco TX 7/7/2022 01:39:48 PM (CT) $23,912,429.35
McMahon Contracting LP Grand Prairie TX 7/7/2022 12:41:56 PM (CT) $20,484,776.88
Tiseo Paving Co. Mesquite TX 7/7/2022 01:33:41 PM (CT) $20,946,618.38

Certified By:            Jay Carter, NIGP-CPP, CPPB, C.P.M. Date: 7/7/2022
                                Purchasing Manager
                                Town of Prosper, Texas

**All bids/proposals submitted for the designated project are reflected on this tabulation sheet. However, the listing of the bid/proposal on this tabulation sheet
shall not be construed as a comment on the responsiveness of such bid/proposal or as any indication that the agency accepts such bid/proposal as being
responsive. The agency will make a determination as to the responsiveness of the vendor responses submitted based upon compliance with all applicable
laws, purchasing guidelines and project documents, including but not limited to the project specifications and contract documents. The agency will notify the
successful vendor upon award of the contract and, as according to the law, all bid/proposal responses received will be available for inspection at that time. 

TOWN OF PROSPER
BID TABULATION SUMMARY

Bid No. 2022-48-B
First Street (Coit-Custer) - 4 Lanes (201 -ST)
7/7/2022 @ 2:00PM

2022‐48‐B Addendum 1 ‐ Page 1

 4 
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 CONSTRUCTION AGREEMENT 

THE STATE OF TEXAS )  
) KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF COLLIN ) 

This Construction Agreement (the "Agreement") is made by and between Mario Sinacola & Sons 
Excavating, Inc, a company authorized to do business in Texas, (the "Contractor") and the Town of 
Prosper, Texas, a municipal corporation (the "Owner").  For and in consideration of the payment, 
agreements and conditions hereinafter mentioned, and under the conditions expressed in the bonds herein, 
Contractor hereby agrees to complete the construction of improvements described as follows: 

CSP NO. 2022-48-B  
FIRST STREET (COIT TO CUSTER) 4-LANES (CIP #2014-ST) 

in the Town of Prosper, Texas, and all extra work in connection therewith, under the terms as stated in the 
terms of this Contract, including all Contract Documents incorporated herein; and at his, her or their own 
proper cost and expense to furnish all superintendence, labor, insurance, equipment, tools and other 
accessories and services necessary to complete the said construction in accordance with all the Contract 
Documents, incorporated herein as if written word for word, and in accordance with the Plans, which include 
all maps, plats, blueprints, and other drawings and printed or written explanatory manner therefore, and the 
Specifications as prepared by Town of Prosper or its consultant hereinafter called Engineer, who has been 
identified by the endorsement of the Contractor's written proposal, the General Conditions of this Contract, 
the Special Conditions of this Contract, the payment, performance, and maintenance bonds hereto attached; 
all of which are made a part hereof and collectively evidence and constitute the entire Contract.   

A. Contract Documents and Order of Precedence

The Contract Documents shall consist of the following documents:
1. this Construction Agreement;
2. properly authorized change orders;
3. the Special Conditions of this Contract;
4. the General Conditions of this Contract;
5. the Technical Specifications & Construction Drawings of this Contract;
6. the OWNER's Standard Construction Details;
7. the OWNER's Standard Construction Specifications;
8. the OWNER’s written notice to proceed to the CONTRACTOR;
9. the Contractor’s Cost Proposal;
10. any listed and numbered addenda;
11. the Performance, Payment, and Maintenance Bonds; and,
12. any other proposal materials distributed by the Owner that relate to the Project.

These Contract Documents are incorporated by reference into this Construction Agreement as if set 
out here in their entirety.  The Contract Documents are intended to be complementary; what is called for by 
one document shall be as binding as if called for by all Contract Documents.  It is specifically provided, 
however, that in the event of any inconsistency in the Contract Documents, the inconsistency shall be 

CSP NO: 2022-48-B   First Street (Coit to Custer) 4-Lanes (CIP NO. 2014-ST) 
(Document Version 05/22) 
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resolved by giving precedence to the Contract Documents in the order in which they are listed herein above. 
If, however, there exists a conflict or inconsistency between the Technical Specifications and the Construction 
Drawings it shall be the Contractor’s obligation to seek clarification as to which requirements or provisions 
control before undertaking any work on that component of the project.  Should the Contractor fail or refuse 
to seek a clarification of such conflicting or inconsistent requirements or provisions prior to any work on that 
component of the project, the Contractor shall be solely responsible for the costs and expenses - including 
additional time -  necessary to cure, repair and/or correct that component of the project.   

B. Total of Payments Due Contractor

For performance of the Work in accordance with the Contract Documents, the Owner shall pay the 
Contractor in current funds an amount not to exceed $Twenty three million three-hundred twelve thousand 
four-hundred twenty-nine dollars and 35 cents ($23,312,429.35).  This amount is subject to adjustment by 
change order in accordance with the Contract Documents. 

C. Dates to Start and Complete Work

Contractor shall begin work within ten (10) calendar days after receiving a written Notice to Proceed 
or written Work Order from the Owner.  All Work required under the Contract Documents shall be substantially 
completed within 479 calendar days after the date of the Notice to Proceed for the base proposal. Within 
60 additional calendar days after Substantial Completion, all outstanding issues shall be addressed and 
ready for final payment. 

Under this Construction Agreement, all references to “day” are to be considered “calendar days” 
unless noted otherwise. 

D. CONTRACTOR'S INDEMNITY TO THE OWNER AND OTHERS

CONTRACTOR DOES HEREBY AGREE TO WAIVE ALL CLAIMS, RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS THE TOWN OF PROSPER (OWNER) TOGETHER WITH ITS MAYOR 
AND TOWN COUNCIL AND ALL OF ITS OFFICIALS, OFFICERS, AGENTS AND EMPLOYEES, IN BOTH 
THEIR PUBLIC AND PRIVATE CAPACITIES, FROM AND AGAINST ANY AND ALL CITATIONS, CLAIMS, 
COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, JUDGMENTS, LIABILITY, LOSSES, PENALTIES, 
SUITS OR CAUSES OF ACTION OF EVERY KIND INCLUDING ALL EXPENSES OF LITIGATION AND/OR 
SETTLEMENT, COURT COSTS AND ATTORNEY FEES WHICH MAY ARISE BY REASON OF INJURY TO 
OR DEATH OF ANY PERSON OR FOR LOSS OF, DAMAGE TO, OR LOSS OF USE OF ANY PROPERTY 
OCCASIONED BY ERROR, OMISSION, OR NEGLIGENT ACT OF CONTRACTOR, ITS 
SUBCONTRACTORS, ANY OFFICERS, AGENTS OR EMPLOYEES OF CONTRACTOR OR ANY 
SUBCONTRACTORS, INVITEES, AND ANY OTHER THIRD PARTIES OR PERSONS FOR WHOM OR 
WHICH CONTRACTOR IS LEGALLY RESPONSIBLE, IN ANY WAY ARISING OUT OF, RELATING TO, 
RESULTING FROM, OR IN CONNECTION WITH THE PERFORMANCE OF THIS CONTRACT, AND 
CONTRACTOR WILL AT HIS OR HER OWN COST AND EXPENSE DEFEND AND PROTECT TOWN OF 
PROSPER (OWNER) FROM ANY AND ALL SUCH CLAIMS AND DEMANDS.   

CONTRACTOR DOES HEREBY AGREE TO WAIVE ALL CLAIMS, RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS TOWN OF PROSPER (OWNER) TOGETHER WITH ITS MAYOR AND 
TOWN COUNCIL AND ALL OF ITS OFFICIALS, OFFICERS, AGENTS, AND EMPLOYEES, FROM AND 

CSP NO: 2022-48-B   First Street (Coit to Custer) 4-Lanes (CIP NO. 2014-ST) 
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AGAINST ANY AND ALL CITATIONS, CLAIMS, COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, 
JUDGMENTS, LIABILITY, LOSSES, PENALTIES, SUITS OR CAUSES OF ACTION OF EVERY KIND 
INCLUDING ALL EXPENSES OF LITIGATION AND/OR SETTLEMENT, COURT COSTS AND ATTORNEYS 
FEES FOR INJURY OR DEATH OF ANY PERSON OR FOR LOSS OF, DAMAGES TO, OR LOSS OF USE 
OF ANY PROPERTY, ARISING OUT OF OR IN CONNECTION WITH THE PERFORMANCE OF THIS 
CONTRACT.  SUCH INDEMNITY SHALL APPLY WHETHER THE CITATIONS, CLAIMS, COSTS, 
DAMAGES, DEMANDS, EXPENSES, FINES, JUDGMENTS, LIABILITY, LOSSES, PENALTIES, SUITS OR 
CAUSES OF ACTION ARISE IN WHOLE OR IN PART FROM THE NEGLIGENCE OF THE TOWN OF 
PROSPER (OWNER), ITS MAYOR AND TOWN COUNCIL, OFFICERS, OFFICIALS, AGENTS OR 
EMPLOYEES.  IT IS THE EXPRESS INTENTION OF THE PARTIES HERETO THAT THE INDEMNITY 
PROVIDED FOR IN THIS PARAGRAPH IS INDEMNITY BY CONTRACTOR TO INDEMNIFY AND PROTECT 
TOWN OF PROSPER (OWNER) FROM THE CONSEQUENCES OF TOWN OF PROSPER’S (OWNER'S) 
OWN NEGLIGENCE, WHETHER THAT NEGLIGENCE IS A SOLE OR CONCURRING CAUSE OF THE 
INJURY, DEATH OR DAMAGE. 

IN ANY AND ALL CLAIMS AGAINST ANY PARTY INDEMNIFIED HEREUNDER BY ANY 
EMPLOYEE OF THE CONTRACTOR, ANY SUB-CONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY 
EMPLOYED BY ANY OF THEM OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY BE LIABLE, THE 
INDEMNIFICATION OBLIGATION HEREIN PROVIDED SHALL NOT BE LIMITED IN ANY WAY BY ANY 
LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS PAYABLE BY 
OR FOR THE CONTRACTOR OR ANY SUB-CONTRACTOR UNDER WORKMEN'S COMPENSATION OR 
OTHER EMPLOYEE BENEFIT ACTS. 

INDEMNIFIED ITEMS SHALL INCLUDE ATTORNEYS' FEES AND COSTS, COURT COSTS, AND 
SETTLEMENT COSTS.  INDEMNIFIED ITEMS SHALL ALSO INCLUDE ANY EXPENSES, INCLUDING 
ATTORNEYS' FEES AND EXPENSES, INCURRED BY AN INDEMNIFIED INDIVIDUAL OR ENTITY IN 
ATTEMPTING TO ENFORCE THIS INDEMNITY. 

In its sole discretion, the Owner shall have the right to approve counsel to be retained by Contractor 
in fulfilling its obligation to defend and indemnify the Owner.  Contractor shall retain approved counsel for the 
Owner within seven (7) business days after receiving written notice from the Owner that it is invoking its right 
to indemnification under this Construction Agreement.  If Contractor does not retain counsel for the Owner 
within the required time, then the Owner shall have the right to retain counsel and the Contractor shall pay 
these attorneys' fees and expenses. 

 The Owner retains the right to provide and pay for any or all costs of defending indemnified items, 
but it shall not be required to do so.  To the extent that Owner elects to provide and pay for any such 
costs, Contractor shall indemnify and reimburse Owner for such costs.   

(Please note that this “broad-form” indemnification clause is not prohibited by Chapter 151 of the Texas 
Insurance Code as it falls within one of the exclusions contained in Section 151.105 of the Texas 
Insurance Code.)  
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E. Insurance Requirements

Contractor shall procure and maintain for the duration of the contract, insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the
performance of the work hereunder by the vendor, his agents, representatives, employees or
subcontractors. The cost of such insurance shall be included in the contractor’s proposal. A certificate
of insurance meeting all requirements and provisions outlined herein shall be provided to the Town
prior to any services being performed or rendered. Renewal certificates shall also be supplied upon
expiration.  Certificates holder shall be listed as follows, with the project/contract number referenced:

Town of Prosper 
Attn: Purchasing Manager 
P.O. Box 307 
Prosper, Texas  75078 

re: CSP No. 2022-48-B FIRST STREET (COIT TO CUSTER) 4-
LANES (CIP NO. 2014-ST) 

1. Minimum Scope of Insurance

Coverage shall be at least as broad as:

a. ISO Form Number GL 00 01 (or similar form) covering Comprehensive General
Liability. “Occurrence” form only, “claims made” forms are unacceptable.

b. Workers’ Compensation insurance as required by the Labor Code of the State of
Texas, including Employers’ Liability Insurance.

c. Automobile Liability as required by the State of Texas, covering all owned, hired, or
non-owned vehicles. Automobile Liability is only required if vehicle(s) will be used
under this contract.

2. Minimum Limits of Insurance

Contractor shall maintain throughout contract limits not less than:

a. Commercial General Liability: $1,000,000 per occurrence / $2,000,000 in the
aggregate for third party bodily injury, personal injury and property damage. Policy
will include coverage for:

1) Premises / Operations

2) Broad Form Contractual Liability

3) Products and Completed Operations

4) Personal Injury

Page 77

Item 6.



CSP NO: 2022-48-B   First Street (Coit to Custer) 4-Lanes (CIP NO. 2014-ST) 
(Document Version 05/22) 

5 

5) Broad Form Property Damage

6) Explosion Collapse and Underground (XCU) Coverage.

b. Workers’ Compensation and Employer’s Liability: Workers’ Compensation limits as
required by the Labor Code of the State of Texas and Statutory Employer’s Liability
minimum limits of $100,000 per injury, $300,000 per occurrence, and $100,000 per
occupational disease.

c. Automobile Liability:  $1,000,000 Combined Single Limit. Limits can only be reduced
if approved by the Town. Automobile liability shall apply to all owned, hired and non-
owned autos.

d. Builders’ Risk Insurance: Completed value form, insurance carried must be equal to
the completed value of the structure. Town shall be listed as Loss Payee.

e. $1,000,000 Umbrella Liability Limit that follows form over underlying Automobile
Liability, General Liability, and Employers Liability coverages.

3. Deductible and Self-Insured Retentions

Any deductible or self-insured retentions in excess of $10,000 must be declared to and
approved by the Town.

4. Other Insurance Provisions

The policies are to contain, or be endorsed to contain the following provisions:

a. General Liability and Automobile Liability Coverage

1) The Town, its officers, officials, employees, boards and commissions and
volunteers are to be added as “Additional Insured’s” relative to liability
arising out of activities performed by or on behalf of the contractor, products
and completed operations of the contractor, premises owned, occupied or
used by the contractor. The coverage shall contain no special limitations on
the scope of protection afforded to the Town, its officers, officials,
employees or volunteers.

2) The contractor’s insurance coverage shall be primary insurance in respects
to the Town, its officers, officials, employees and volunteers. Any insurance
or self- insurance maintained by the Town, its officers, officials, employees
or volunteers shall be in excess of the contractor’s insurance and shall not
contribute with it.
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3) Any failure to comply with reporting provisions of the policy shall not affect
coverage provided to the Town, its officers, officials, employees, boards
and commissions or volunteers.

4) The contractor’s insurance shall apply separately to each insured against
whom the claim is made or suit is brought, except to the limits of the
insured’s limits of liability.

b. Workers’ Compensation and Employer’s Liability Coverage

The insurer shall agree to waive all rights of subrogation against the Town, its
officers, officials, employees and volunteers for losses arising from work performed
by the contractor for the Town.

c. All Coverages

Each insurance policy required by this clause shall be endorsed to state that
coverage shall not be suspended, voided, canceled or non-renewed by either party,
reduced in coverage or in limits except after 30 days written notice to the Town for
all occurrences, except 10 days written notice to the Town for non-payment.

5. Acceptability of Insurers

The Town prefers that Insurance be placed with insurers with an A.M. Best’s rating of no
less than A- VI, or better.

6. Verification of Coverage

Contractor shall provide the Town with certificates of insurance indicating coverage’s
required. The certificates are to be signed by a person authorized by that insurer to bind
coverage on its behalf. Certificates of Insurance similar to the ACORD Form are acceptable.
Town will not accept Memorandums of Insurance or Binders as proof of  insurance. The
Town reserves the right to require complete, certified copies of all required insurance policies
at any time.

F. Performance, Payment and Maintenance Bonds

The Contractor shall procure and pay for a Performance Bond applicable to the work in the amount 
of one hundred fifteen percent (115%) of the total proposed price, and a Payment Bond applicable to the 
work in the amount of one hundred percent (100%) of the total proposed price.  The Contractor shall also 
procure and pay for a Maintenance Bond applicable to the work in the amount of one hundred percent (100%) 
of the total proposed price.  The period of the Maintenance Bond shall be two years from the date of 
acceptance of all work done under the contract, to cover the guarantee as set forth in this 
Construction Agreement.  The performance, payment and maintenance bonds shall be issued in the form 
attached to this Construction Agreement as Exhibits A, B and C.  Other performance, payment and 
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maintenance bond forms shall not be accepted. Among other things, these bonds shall apply to any work 
performed during the two-year warranty period after acceptance as described in this Construction Agreement. 

The performance, payment and maintenance bonds shall be issued by a corporate surety, 
acceptable to and approved by the Town, authorized to do business in the State of Texas, pursuant to 
Chapter 2253 of the Texas Government Code.  Further, the Contractor shall supply capital and surplus 
information concerning the surety and reinsurance information concerning the performance, payment and 
maintenance bonds upon Town request.  In addition to the foregoing requirements, if the amount of the bond 
exceeds One Hundred Thousand Dollars ($100,000) the bond must be issued by a surety that is qualified as 
a surety on obligations permitted or required under federal law as indicated by publication of the surety’s 
name in the current U.S. Treasury Department Circular 570.  In the alternative, an otherwise acceptable 
surety company (not qualified on federal obligations) that is authorized and admitted to write surety bonds in 
Texas must obtain reinsurance on any amounts in excess of One Hundred Thousand Dollars ($100,000) 
from a reinsurer that is authorized and admitted as a reinsurer in Texas who also qualifies as a surety or 
reinsurer on federal obligations as indicated by publication of the surety’s or reinsurer’s name in the current 
U.S. Treasury Department Circular 570. 

G. Progress Payments and Retainage

As it completes portions of the Work, the Contractor may request progress payments from the Owner.
Progress payments shall be made by the Owner based on the Owner's estimate of the value of the Work 
properly completed by the Contractor since the time the last progress payment was made.  The "estimate of 
the value of the work properly completed" shall include the net invoice value of acceptable, non-perishable 
materials actually delivered to and currently at the job site only if the Contractor provides to the Owner 
satisfactory evidence that material suppliers have been paid for these materials. 

No progress payment shall be due to the Contractor until the Contractor furnishes to the Owner: 

1. copies of documents reasonably necessary to aid the Owner in preparing an estimate of the
value of Work properly completed;

2. full or partial releases of liens, including releases from subcontractors providing materials or
delivery services relating to the Work, in a form acceptable to the Owner releasing all liens
or claims relating to goods and services provided up to the date of the most recent previous
progress payment;

3. an updated and current schedule clearly detailing the project’s critical path elements; and

4. any other documents required under the Contract Documents.

Progress payments shall not be made more frequently than once every thirty (30) calendar days 
unless the Owner determines that more frequent payments are appropriate.  Further, progress payments are 
to be based on estimates and these estimates are subject to correction through the adjustment of subsequent 
progress payments and the final payment to Contractor.  If the Owner determines after final payment that it 
has overpaid the Contractor, then Contractor agrees to pay to the Owner the overpayment amount specified 
by the Owner within thirty (30) calendar days after it receives written demand from the Owner. 
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The fact that the Owner makes a progress payment shall not be deemed to be an admission by the 
Owner concerning the quantity, quality or sufficiency of the Contractor's work.  Progress payments shall not 
be deemed to be acceptance of the Work nor shall a progress payment release the Contractor from any of 
its responsibilities under the Contract Documents. 

After determining the amount of a progress payment to be made to the Contractor, the Owner shall 
withhold a percentage of the progress payment as retainage.  The amount of retainage withheld from each 
progress payment shall be set at five percent (5%).  Retainage shall be withheld and may be paid to: 

1. ensure proper completion of the Work.  The Owner may use retained funds to pay
replacement or substitute contractors to complete unfinished or defective work;

2. ensure timely completion of the Work.  The Owner may use retained funds to pay liquidated
damages; and

3. provide an additional source of funds to pay claims for which the Owner is entitled to
indemnification from Contractor under the Contract Documents.

Retained funds shall be held by the Owner in accounts that shall not bear interest.  Retainage not 
otherwise withheld in accordance with the Contract Documents shall be returned to the Contractor as part of 
the final payment. 

H. Withholding Payments to Contractor

The Owner may withhold payment of some or all of any progress or final payment that would
otherwise be due if the Owner determines, in its discretion, that the Work has not been performed in 
accordance with the Contract Documents.  The Owner may use these funds to pay replacement or substitute 
contractors to complete unfinished or defective Work. 

The Owner may withhold payment of some or all of any progress or final payment that would 
otherwise be due if the Owner determines, in its discretion, that it is necessary and proper to provide an 
additional source of funds to pay claims for which the Owner is entitled to indemnification from Contractor 
under the Contract Documents. 

Amounts withheld under this section shall be in addition to any retainage. 

I. Acceptance of the Work

When the Work is completed, the Contractor shall request that the Owner perform a final inspection. 
The Owner shall inspect the Work.  If the Owner determines that the Work has been completed in accordance 
with the Contract Documents, it shall issue a written notice of acceptance of the Work.  If the Owner 
determines that the Work has not been completed in accordance with the Contract Documents, then it shall 
provide the Contractor with a verbal or written list of items to be completed before another final inspection 
shall be scheduled. 

It is specifically provided that Work shall be deemed accepted on the date specified in the Owner's 
written notice of acceptance of the Work.  The Work shall not be deemed to be accepted based on 
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"substantial completion" of the Work, use or occupancy of the Work, or for any reason other than the Owner's 
written Notice of Acceptance.  Further, the issuance of a certificate of occupancy for all or any part of the 
Work shall not constitute a Notice of Acceptance for that Work. 

In its discretion, the Owner may issue a Notice of Acceptance covering only a portion of the Work. 
In this event, the notice shall state specifically what portion of the Work is accepted. 

J. Acceptance of Erosion Control Measures

When the erosion control measures have been completed, the Contractor shall request that the
Owner perform a final inspection.  The Owner shall inspect the Work.  If the Owner determines that the Work 
has been completed in accordance with the Contract Documents and per TPDES General Construction 
Permit, it shall issue a written Notice of Acceptance of the Work.  If the Owner determines that the Work has 
not been completed in accordance with the Contract Documents or TPDES General Construction Permit, 
then it shall provide the Contractor with a verbal or written list of items to be completed before another final 
inspection shall be scheduled. 

K. Final Payment

After all Work required under the Contract Documents has been completed, inspected, and
accepted, the Town shall calculate the final payment amount promptly after necessary measurements and 
computations are made.  The final payment amount shall be calculated to: 

1. include the estimate of the value of Work properly completed since the date of the most
recent previous progress payment;

2. correct prior progress payments; and

3. include retainage or other amounts previously withheld that are to be returned to Contractor,
if any.

Final payment to the Contractor shall not be due until the Contractor provides original full releases 
of liens from the Contractor and its subcontractors, or other evidence satisfactory to the Owner to show that 
all sums due for labor, services, and materials furnished for or used in connection with the Work have been 
paid or shall be paid with the final payment.  To ensure this result, Contractor consents to the issuance of the 
final payment in the form of joint checks made payable to Contractor and others.  The Owner may, but is not 
obligated to issue final payment using joint checks. 

Final payment to the Contractor shall not be due until the Contractor has supplied to the Owner 
original copies of all documents that the Owner determines are reasonably necessary to ensure both that the 
final payment amount is properly calculated and that the Owner has satisfied its obligation to administer the 
Construction Agreement in accordance with applicable law.  The following documents shall, at a minimum, 
be required to be submitted prior to final payment being due: redline as-built construction plans; consent of 
surety to final payment; public infrastructure inventory; affidavit of value for public infrastructure; and, final 
change order(s).  “Redline as-built construction plans” shall include, but are not limited to markups for change 
orders, field revisions, and quantity overruns as applicable.  The list of documents contained in this provision 
is not an exhaustive and exclusive list for every project performed pursuant to these Contract Documents 
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and Contractor shall provide such other and further documents as may be requested and required by the 
Owner to close out a particular project. 

Subject to the requirements of the Contract Documents, the Owner shall pay the Final Payment 
within thirty (30) calendar days after the date specified in the Notice of Acceptance.  This provision shall apply 
only after all Work called for by the Contract Documents has been accepted. 

L. Contractor’s Warranty

For a two-year period after the date specified in a written notice of acceptance of Work, Contractor
shall provide and pay for all labor and materials that the Owner determines are necessary to correct all 
defects in the Work arising because of defective materials or workmanship supplied or provided by Contractor 
or any subcontractor.  This shall also include areas of vegetation that did meet TPDES General Construction 
Permit during final close out but have since become noncompliant.  

Forty-five (45) to sixty (60) calendar days before the end of the two-year warranty period, the Owner 
may make a warranty inspection of the Work.  The Owner shall notify the Contractor of the date and time of 
this inspection so that a Contractor representative may be present.  After the warranty inspection, and before 
the end of the two-year warranty period, the Owner shall mail to the Contractor a written notice that specifies 
the defects in the Work that are to be corrected. 

The Contractor shall begin the remedial work within ten (10) calendar days after receiving the written 
notice from the Town.  If the Contractor does not begin the remedial work timely or prosecute it diligently, 
then the Owner may pay for necessary labor and materials to effect repairs and these expenses shall be paid 
by the Contractor, the performance bond surety, or both. 

If the Owner determines that a hazard exists because of defective materials and workmanship, then 
the Owner may take steps to alleviate the hazard, including making repairs.  These steps may be taken 
without prior notice either to the Contractor or its surety.  Expenses incurred by the Owner to alleviate the 
hazard shall be paid by the Contractor, the performance bond surety, or both. 

Any Work performed by or for the Contractor to fulfill its warranty obligations shall be performed in 
accordance with the Contract Documents.  By way of example only, this is to ensure that Work performed 
during the warranty period is performed with required insurance and the performance and payment bonds 
still in effect. 

Work performed during the two-year warranty period shall itself be subject to a one-year warranty. 
This warranty shall be the same as described in this section. 

The Owner may make as many warranty inspections as it deems appropriate. 

M. Compliance with Laws

The Contractor shall be responsible for ensuring that it and any subcontractors performing any
portion of the Work required under the Contract Documents comply with all applicable federal, state, county, 
and municipal laws, regulations, and rules that relate in any way to the performance and completion of the 
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Work.  This provision applies whether or not a legal requirement is described or referred to in the Contract 
Documents.   

Ancillary/Integral Professional Services:  In selecting an architect, engineer, land surveyor, or other 
professional to provide professional services, if any, that are required by the Contract Documents, Contractor 
shall not do so on the basis of competitive bids but shall make such selection on the basis of demonstrated 
competence and qualifications to perform the services in the manner provided by Section 2254.004 of the 
Texas Government Code and shall so certify to the Town the Contractor's agreement to comply with this 
provision with Contractor's bid. 

N. “Anti-Israel Boycott” Provision

In accordance with Chapter 2270, Texas Government Code, a Texas governmental entity may not
enter into a contract with a company for the provision of goods or services unless the contract contains a 
written verification from the company that it: (1) does not boycott Israel; and (2) will not boycott Israel during 
the term of the contract.  Chapter 2270 does not apply to a (1) a company that is a sole proprietorship; (2) a 
company that has fewer than ten (10) full-time employees; or (3) a contract that has a value of less than One 
Hundred Thousand Dollars ($100,000.00).  Unless the company is not subject to Chapter 2270 for the 
reasons stated herein, the signatory executing this Agreement on behalf of the company verifies by its 
signature to this Contract that the company does not boycott Israel and will not boycott Israel during the term 
of this Contract. 

O. Other Items

The Contractor shall sign the Construction Agreement, and deliver signed performance, payment
and maintenance bonds and proper insurance policy endorsements (and/or other evidence of coverage) 
within ten (10) calendar days after the Owner makes available to the Contractor copies of the Contract 
Documents for signature. Six (6) copies of the Contract Documents shall be signed by an authorized 
representative of the Contractor and returned to the Town. 

The Construction Agreement "effective date" shall be the date on which the Town Council acts to 
approve the award of the Contract for the Work to Contractor.  It is expressly provided, however, that the 
Town Council delegates the authority to the Town Manager or his designee to rescind the Contract award to 
Contractor at any time before the Owner delivers to the Contractor a copy of this Construction Agreement 
that bears the signature of the Town Manager and Town Secretary or their authorized designees.  The 
purpose of this provision is to ensure: 

1. that Contractor timely delivers to the Owner all bonds and insurance documents; and

2. that the Owner retains the discretion not to proceed if the Town Manager or his designee
determines that information indicates that the Contractor was not the lowest responsible
bidder or that the Contractor cannot perform all of its obligations under the Contract
Documents.

THE CONTRACTOR AGREES THAT IT SHALL HAVE NO CLAIM OR CAUSE OF ACTION OF 
ANY KIND AGAINST OWNER, INCLUDING A CLAIM FOR BREACH OF CONTRACT, NOR SHALL THE 
OWNER BE REQUIRED TO PERFORM UNDER THE CONTRACT DOCUMENTS, UNTIL THE DATE THE 
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OWNER DELIVERS TO THE CONTRACTOR A COPY OF THE CONSTRUCTION AGREEMENT 
BEARING THE SIGNATURES JUST SPECIFIED. 

The Contract Documents shall be construed and interpreted by applying Texas law.  Exclusive venue 
for any litigation concerning the Contract Documents shall be Collin County, Texas. 

In the event of any disagreement or conflict concerning the interpretation of this Agreement, and 
such disagreement cannot be resolved by the signatories hereto, the signatories agree to submit such 
disagreement to non-binding mediation. 

Although the Construction Agreement has been drafted by the Owner, should any portion of the 
Construction Agreement be disputed, the Owner and Contractor agree that it shall not be construed more 
favorably for either party. 

The Contract Documents are binding upon the Owner and Contractor and shall insure to their benefit 
and as well as that of their respective successors and assigns. 

If Town Council approval is not required for the Construction Agreement under applicable law, then 
the Construction Agreement "effective date" shall be the date on which the Town Manager and Town 
Secretary or their designees have signed the Construction Agreement.  If the Town Manager and Town 
Secretary sign on different dates, then the later date shall be the effective date. 

[Signatures continued on following page.] 

Page 85

Item 6.



CSP NO: 2022-48-B   First Street (Coit to Custer) 4-Lanes (CIP NO. 2014-ST) 
(Document Version 05/22) 

13 

CONTRACTOR TOWN OF PROSPER, TEXAS 

By:    ___________________________________ 

Title:  ___________________________________

Date: 

By:  RON K. PATTERSON 

Title: Interim Town Manager 

Date:

Address: __________________________ 
__________________________ 

Phone: ___________________________ 
Email: ___________________________ 

Address: 250 W. First St. 
P.O. Box 307 

        Prosper, Texas 75078 

Phone: (972) 346-2640 
Email: rpatterson@prospertx.gov 

ATTEST: 

MICHELLE LEWIS SIRIANNI 
Town Secretary 
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PERFORMANCE BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS:  That __________________ whose address is 
__________________________________________________________________________, hereinafter called 
Principal, and __________________________________________________________, a corporation organized and 
existing under the laws of the State of ______________________________, and fully licensed to transact business in 
the State of Texas, as Surety, are held and firmly bound unto the TOWN OF PROSPER, a home-rule municipal 
corporation organized and existing under the laws of the State of Texas, hereinafter called “Beneficiary”, in the penal 
sum of Twenty-three million three hundred twelve thousand four hundred twenty nine dollars and thirty-five cents 
($23,312,429.35) plus fifteen percent (15%) of the stated penal sum as an additional sum of money representing 
additional court expenses, attorneys’ fees, and liquidated damages arising out of or connected with the below 
identified Contract in lawful money of the United States, to be paid in Collin County, Texas, for the payment of which 
sum well and truly to be made, we bind ourselves, our heirs, executors, administrators and successors, jointly and 
severally, firmly by these presents.  The penal sum of this Bond shall automatically be increased by the amount of 
any Change Order or Supplemental Agreement, which increases the Contract price, but in no event shall a Change 
Order or Supplemental Agreement, which reduces the Contract price, decrease the penal sum of this Bond. 

THE OBLIGATION TO PAY SAME is conditioned as follows:  Whereas, the Principal entered into a 
certain Contract with the Town of Prosper, the Beneficiary, dated on or about the 23rd day of August, A.D. 2022, a 
copy of which is attached hereto and made a part hereof, to furnish all materials, equipment, labor, supervision, and 
other accessories necessary for the construction of: 

CSP NO. 2022-48-B 
FIRST STREET (COIT TO CUSTER) 4-LANES (CIP NO. 2014-ST) 

in the Town of Prosper, Texas, as more particularly described and designated in the above-
referenced contract such contract being incorporated herein and made a part hereof as fully and to the 
same extent as if written herein word for word. 

NOW, THEREFORE, if the Principal shall well, truly and faithfully perform and fulfill all of the undertakings, 
covenants, terms, conditions and agreements of said Contract in accordance with the Plans, Specifications and 
Contract Documents during the original term thereof and any extension thereof which may be granted by the 
Beneficiary, with or without notice to the Surety, and during the life of any guaranty or warranty required under this 
Contract, and shall also well and truly perform and fulfill all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifications of said Contract that may hereafter be made, notice of which 
modifications to the Surety being hereby waived; and, if the Principal shall repair and/or replace all defects due to faulty 
materials and workmanship that appear within a period of one (1) year from the date of final completion and final 
acceptance of the Work by Owner; and, if the Principal shall fully indemnify and save harmless the Beneficiary from 
and against all costs and damages which Beneficiary may suffer by reason of failure to so perform herein and shall 
fully reimburse and repay Beneficiary all outlay and expense which the Beneficiary may incur in making good any 
default or deficiency, then this obligation shall be void; otherwise, it shall remain in full force and effect. 

PROVIDED FURTHER, that if any legal action were filed on this Bond, exclusive Venue shall lie in Collin 
County, Texas. 
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AND PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no 
change, extension of time, alteration or addition to the terms of the Contract or to the Work to be performed thereunder 
or the Plans, Specifications and Drawings, etc., accompanying the same shall in anywise affect its obligation on this 
Bond, and it does hereby waive notice of any such change, extension of time, alteration or addition to the terms of the 
Contract, or to the Work or to the Specifications. 

This Bond is given pursuant to the provisions of Chapter 2253 of the Texas Government Code, and any other 
applicable statutes of the State of Texas. 

The undersigned and designated agent is hereby designated by the Surety herein as the Resident Agent in 
Collin County or Dallas County to whom any requisite notices may be delivered and on whom service of process may 
be had in matters arising out of such suretyship, as provided by Article 7.19-1 of the Insurance Code, Vernon’s 
Annotated Civil Statutes of the State of Texas. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an 
original, this, the ________ day of ________________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 

Page 88

Item 6.



CSP NO: 2022-48-B   First Street (Coit to Custer) 4-Lanes (CIP NO. 2014-ST) 
(Document Version 05/22) 

16 

ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

The Resident Agent of the Surety in Collin County or Dallas County, Texas, for delivery of notice and service of the 
process is: 

NAME:
STREET ADDRESS:  
CITY, STATE, ZIP:   

NOTE:  Date on Page 1 of Performance Bond must be same date as Contract.  Date on Page 2 of Performance Bond 
must be after date of Contract.  If Resident Agent is not a corporation, give a person’s name. 
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PAYMENT BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS:  That __________________ whose address is 
____________________________________________________________________________, hereinafter called 
Principal, and__________________________________________________________, a corporation organized and 
existing under the laws of the State of ______________________________, and fully licensed to transact business in 
the State of Texas, as Surety, are held and firmly bound unto the TOWN OF PROSPER, a home-rule municipal 
corporation organized and existing under the laws of the State of Texas, hereinafter called “Owner”, and unto all 
persons, firms, and corporations who may furnish materials for, or perform labor upon the building or improvements 
hereinafter referred to in the penal sum of Twenty three million three hundred twelve 
thousand four hundred twenty nine dollars and thirty five cents ($23,312,429.35) (one hundred 
percent (100%) of the total bid price) in lawful money of the United States, to be paid in Collin County, Texas, for 
the payment of which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators and 
successors, jointly and severally, firmly by these presents.  The penal sum of this Bond shall automatically be 
increased by the amount of any Change Order or Supplemental Agreement, which increases the Contract price, 
but in no event shall a Change Order or Supplemental Agreement, which reduces the Contract price, decrease the 
penal sum of this Bond.   

THE OBLIGATION TO PAY SAME is conditioned as follows: Whereas, the Principal entered into a certain Contract 
with the Town of Prosper, the Owner, dated on or about the 23rd day of August A.D. 2022, a copy of which is 
attached hereto and made a part hereof, to furnish all materials, equipment, labor, supervision, and 
other accessories necessary for the construction of: 

CSP NO. 2022-48-B 
FIRST STREET (COIT TO CUSTER) 4-LANES (CIP NO. 2014-ST) 

NOW THEREFORE, if the Principal shall well, truly and faithfully perform its duties and make prompt payment 
to all persons, firms, subcontractors, corporations and claimants supplying labor and/or material in the prosecution of 
the Work provided for in the above-referenced Contract and any and all duly authorized modifications of said Contract 
that may hereafter be made, notice of which modification to the Surety is hereby expressly waived, then this obligation 
shall be void; otherwise it shall remain in full force and effect. 

PROVIDED FURTHER, that if any legal action were filed on this Bond, exclusive venue shall lie in Collin 
County, Texas. 

AND PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no 
change, extension of time, alteration or addition to the terms of the Contract, or to the Work performed thereunder, or 
the Plans, Specifications, Drawings, etc., accompanying the same, shall in anywise affect its obligation on this Bond, 
and it does hereby waive notice of any such change, extension of time, alteration or addition to the terms of the 
Contract, or to the Work to be performed thereunder. 

This Bond is given pursuant to the provisions of Chapter 2253 of the Texas Government Code, and any other 
applicable statutes of the State of Texas. 

The undersigned and designated agent is hereby designated by the Surety herein as the Resident Agent in 
Collin County or Dallas County to whom any requisite notices may be delivered and on whom service of process may 
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be had in matters arising out of such suretyship, as provided by Article 7.19-1 of the Insurance Code, Vernon’s 
Annotated Civil Statutes of the State of Texas. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an original, 
this, the _______ day of _________________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 

Page 91

Item 6.



CSP NO: 2022-48-B   First Street (Coit to Custer) 4-Lanes (CIP NO. 2014-ST) 
(Document Version 05/22) 

19 

ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

The Resident Agent of the Surety in Collin County or Dallas County, Texas, for delivery of notice and service of the 
process is: 

NAME:
STREET ADDRESS:  
CITY, STATE, ZIP:   

NOTE:  Date on Page 1 of Performance Bond must be same date as Contract.  Date on Page 2 of Performance Bond 
must be after date of Contract.  If Resident Agent is not a corporation, give a person’s name. 
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MAINTENANCE BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS: That _______________________________ whose address 
is________________________________________________, hereinafter referred to as “Principal,” and 
___________________________________, a corporate surety/sureties organized under the laws of the State of 
____________ and fully licensed to transact business in the State of Texas, as Surety, hereinafter referred to as 
“Surety” (whether one or more), are held and firmly bound unto the TOWN OF PROSPER, a Texas municipal 
corporation, hereinafter referred to as “Owner,” in the penal sum of twenty three million three hundred 
twelve thousand four hundred twenty nine dollars and thirty five cents ($23,312,429.35) (one hundred percent 
(100%) of the total bid price), in lawful money of the United States to be paid to Owner, its successors and 
assigns, for the payment of which sum well and truly to be made, we bind ourselves, our successors, heirs, 
executors, administrators and successors and assigns, jointly and severally; and firmly by these presents, the 
condition of this obligation is such that:   

WHEREAS, Principal entered into a certain written Contract with the Town of Prosper, dated on or about the 
23rd day of August, 2022, to furnish all permits, licenses, bonds, insurance, products, materials, equipment, 
labor, supervision, and other accessories necessary for the construction of:   

CSP NO. 2022-48-B 
FIRST STREET (COIT TO CUSTER) 4-LANES (CIP NO. 2014-ST) 

in the Town of Prosper, Texas, as more particularly described and designated in the above-referenced contract, such 
contract being incorporated herein and made a part hereof as fully and to the same extent as if written herein word for 
word: 

WHEREAS, in said Contract, the Principal binds itself to use first class materials and workmanship and of 
such kind and quality that for a period of two (2) years from the completion and final acceptance of the improvements 
by Owner the said improvements shall require no repairs, the necessity for which shall be occasioned by defects 
in workmanship or materials and during the period of two (2) years following the date of final acceptance of the Work 
by Owner, Principal binds itself to repair or reconstruct said improvements in whole or in part at any time within said 
period of time from the date of such notice as the Town Manager or his designee shall determine to be necessary 
for the preservation of the public health, safety or welfare. If Principal does not repair or reconstruct the 
improvements within the time period designated, Owner shall be entitled to have said repairs made and charge 
Principal and/or Surety the cost of same under the terms of this Maintenance Bond. 

NOW, THEREFORE, if Principal will maintain and keep in good repair the Work herein contracted to be done 
and performed for a period of two (2) years from the date of final acceptance and do and perform all necessary work 
and repair any defective condition (it being understood that the purpose of this section is to cover all defective conditions 
arising by reason of defective materials, work or labor performed by Principal) then this obligation shall be void; 
otherwise it shall remain in full force and effect and Owner shall have and recover from Principal and its Surety damages 
in the premises as provided in the Plans and Specifications and Contract. 

PROVIDED, however, that Principal hereby holds harmless and indemnifies Owner from and against 
any claim or liability for personal injury or property damage caused by and occurring during the performance 
of said maintenance and repair operation. 
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PROVIDED, further, that if any legal action be filed on this Bond, exclusive venue shall lie in Collin County, 
Texas. 

AND PROVIDED FURTHER, Surety, for value received, hereby stipulates and agrees that no change, 
extension of time, alteration or addition to the terms of the Contract or to the Work performed thereunder, or the Plans, 
Specifications, Drawings, etc. accompanying same shall in any way affect its obligation on this Bond; and it does hereby 
waive notice of any such change, extension of time, alteration or addition to the terms of the Contract or to the Work to 
be performed thereunder. 

The undersigned and designated agent is hereby designated by Surety as the resident agent in either Collin 
or Dallas Counties to whom all requisite notice may be delivered and on whom service of process may be had in 
matters arising out of this suretyship. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an original, 
on this the _____ day of ____________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax
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ENGINEERING SERVICES 

     

Prosper is a place where everyone matters. 

 

 

To:  Mayor and Town Council 

From: Hulon T. Webb, Jr., P.E., Interim Executive Director of Development and 

Infrastructure Services 

 

Through: Bob Scott, Executive Director of Administrative Services 

Re:  Town Council Meeting – August 23, 2022  

____________________________________________________________________________ 

Agenda Item: 
Consider and act upon awarding CSP No. 2022-50-B to McMahon Contracting, LP, related to 

construction services for the Fishtrap (Teel - Gee Road) & Gee Road (Fishtrap - Windsong Retail) 

project; and authorizing the Interim Town Manager to execute a construction agreement for same. 

Description of Agenda Item: 
On July 28, 2022, at 3:00 PM, three (3) Competitive Sealed Proposals were received for the 

Fishtrap (Teel - Gee Road) & Gee Road (Fishtrap - Windsong Retail) project. The project will 

consist of the construction of the remaining lanes of Fishtrap Road from Gee Road to Teel 

Parkway and Gee Road from Fishtrap Road to Windsong Retail. Work will include but not be 

limited to excavation, embankment, moisture conditioning, subgrade treatment/concrete 

pavement, sidewalks/hike and bike trails, median landscaping/irrigation, retaining walls, culverts, 

storm drainage, water mains, traffic signals, and pavement markings/markers. The project was 

advertised using the Competitive Sealed Proposal Construction alternative procurement method 

to allow the Town to award the project to the contractor that offers the best value proposal based 

on the following criteria:  

 Qualifications and Experience (30%)  
o Outline contractor and subcontractor experience with similar projects.  
o Outline qualifications of key personnel assigned to this project.  
o Provide references.  

 Project Timeline (20%)  

 Cost Proposal (50%) 
 
The verified proposal totals ranged between $10,302,053.88 and $14,112,712,.08. The 

Engineer's estimate was $8,884,045.00. The proposal final completion times ranged from 284 

calendar days to 570 calendar days. McMahon Contracting, LP, was the firm that ranked the 

highest after consideration of Costs, Time, and Qualifications with a cost of $10,302,053.88, and 

a project timeline of 284 calendar days. McMahon Contracting, LP, successfully completed the 
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Victory Way (Coleman – Frontier) project.  Staff also checked the references provided and 

received positive feedback. 

The Competitive Sealed Proposal Construction alternative procurement method allows for 

negotiations as part of the process to make sure that the best value is achieved. Staff is actively 

working with McMahon Contracting, LP, to find cost saving alternatives, and this effort has 

resulted in an initial $107,474.68 reduction in the proposal. The initial reduction is achieved 

through the use of concrete form liners and stains for the surface finish of the retaining walls in 

lieu of stone facia masonry.  

Town staff and McMahon Contracting, LP, are also exploring additional value engineering ideas 

such as alternative pavement subgrade and reduction in length of retaining walls. Any additional 

cost reductions will be handled by Change Orders to reduce the overall contract amount. 

Budget Impact: 
The cost for the construction of this project is $10,194,579.20 and reflects the $107,474.68 cost 
savings already determined. The original FY 2021-2022 Capital Improvement Program included 
$6,025,000 for the Fishtrap (Teel - Gee Road) project in Account No. 750-6610-10-00-2010-ST, 
and $3,520,000 in Account No. 750-6610-10-00-2011-ST for the Gee Road (Fishtrap - Windsong 
Retail) project. To increase the overall project budget to $10,723,793 (additional $1,178,793 in 
Account No. 750-6610-10-00-2011-ST), the following additional funding will be allocated in the 
FY 2022-2023 Capital Improvement Program: $178,793 Escrows and $1,000,000 from the 
proposed Capital Dedicated Fund. 
 
Legal Obligations and Review: 
Terrence Welch of Brown & Hofmeister, L.L.P., has approved the attached documents as to form 
and legality. 
 
Attachments: 
1. Location Map 
2. Proposal Tabulation Summary  
3. Construction Agreement 
 
Town Staff Recommendation: 
Town staff recommends that the Town Council award CSP No. 2022-50-B to McMahon 
Contracting, LP, related to construction services for the Fishtrap (Teel-Gee Road) & Gee Road 
(Fishtrap-Windsong Retail) project; and authorizing the Interim Town Manager to execute a 
construction agreement for same. 
 
Proposed Motion: 
I move to award CSP No. 2022-50-B to McMahon Contracting, LP, related to construction 
services for the Fishtrap (Teel-Gee Road) & Gee Road (Fishtrap-Windsong Retail) project; and 
authorizing the Interim Town Manager to execute a construction agreement for same. 
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Solicitation Number
Solicitation Title
Close Date

Responding Supplier City State Response Submitted Response Total
McMahon Contracting LP Grand Prairie TX 7/28/2022 01:34:34 PM (CT) $10,302,053.88

Mario Sinacola & Sons Excavating, Inc. Frisco TX 7/28/2022 01:42:09 PM (CT) $11,812,121.55
Tiseo Paving Co. Mesquite TX 7/28/2022 12:21:06 PM (CT) $14,112,712.08

Certified by:                                                   Jay Carter, NIGP-CPP, CPPB, C.P.M. Certified on: July 28, 2022
                                                                        Purchasing Manager
                                                                        Town of Prosper, Texas

TOWN OF PROSPER

**All bids/proposals submitted for the designated project are reflected on this tabulation sheet.  However, the listing of the 
bid/proposal on this tabulation sheet shall not be construed as a comment on the responsiveness of such bid/proposal or as any 
indication that the agency accepts such bid/proposal as being responsive.  The agency will make a determination as to the 
responsiveness of the vendor responses submitted based upon compliance with all applicable laws, purchasing guidelines and project 
documents, including but not limited to the project specifications and contract documents.  The agency will notify the successful vendor 
upon award of the contract and, as according to the law, all bid/proposal responses received will be available for inspection at that time. 

CSP No. 2022-50-B
Fishtrap(2010-ST) and Gee Road (2011-ST)

5/5/2022 @ 10:00AM

PROPOSAL TABULATION SUMMARY

2022‐50‐B Addendum 3 ‐ Page 1
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 CONSTRUCTION AGREEMENT 

THE STATE OF TEXAS )  
) KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF COLLIN ) 

This Construction Agreement (the "Agreement") is made by and between McMahon Contracting, 
LP, a company authorized to do business in Texas, (the "Contractor") and the Town of Prosper, 
Texas, a municipal corporation (the "Owner").  For and in consideration of the payment, agreements and 
conditions hereinafter mentioned, and under the conditions expressed in the bonds herein, Contractor 
hereby agrees to complete the construction of improvements described as follows: 

CSP NO. 2022-50-B  
FISHTRAP (TEEL – GEE ROAD) & GEE ROAD (FISHTRAP – WINDSONG RETAIL) 

CIP No. 2010-ST & 2011-ST  

in the Town of Prosper, Texas, and all extra work in connection therewith, under the terms as stated in the 
terms of this Contract, including all Contract Documents incorporated herein; and at his, her or their own 
proper cost and expense to furnish all superintendence, labor, insurance, equipment, tools and other 
accessories and services necessary to complete the said construction in accordance with all the Contract 
Documents, incorporated herein as if written word for word, and in accordance with the Plans, which include 
all maps, plats, blueprints, and other drawings and printed or written explanatory manner therefore, and the 
Specifications as prepared by Town of Prosper or its consultant hereinafter called Engineer, who has been 
identified by the endorsement of the Contractor's written proposal, the General Conditions of this Contract, 
the Special Conditions of this Contract, the payment, performance, and maintenance bonds hereto attached; 
all of which are made a part hereof and collectively evidence and constitute the entire Contract.   

A. Contract Documents and Order of Precedence

The Contract Documents shall consist of the following documents:
1. this Construction Agreement;
2. properly authorized change orders;
3. the Special Conditions of this Contract;
4. the General Conditions of this Contract;
5. the Technical Specifications & Construction Drawings of this Contract;
6. the OWNER's Standard Construction Details;
7. the OWNER's Standard Construction Specifications;
8. the OWNER’s written notice to proceed to the CONTRACTOR;
9. the Contractor’s Cost Proposal;
10. any listed and numbered addenda;
11. the Performance, Payment, and Maintenance Bonds; and,
12. any other proposal materials distributed by the Owner that relate to the Project.

These Contract Documents are incorporated by reference into this Construction Agreement as if set 
out here in their entirety.  The Contract Documents are intended to be complementary; what is called for by 
one document shall be as binding as if called for by all Contract Documents.  It is specifically provided, 

CSP NO: 2022-50-B   FISHTRAP (TEEL – GEE ROAD) & GEE ROAD (FISHTRAP – WINDSONG RETAIL) 
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however, that in the event of any inconsistency in the Contract Documents, the inconsistency shall be 
resolved by giving precedence to the Contract Documents in the order in which they are listed herein above. 
If, however, there exists a conflict or inconsistency between the Technical Specifications and the Construction 
Drawings it shall be the Contractor’s obligation to seek clarification as to which requirements or provisions 
control before undertaking any work on that component of the project.  Should the Contractor fail or refuse 
to seek a clarification of such conflicting or inconsistent requirements or provisions prior to any work on that 
component of the project, the Contractor shall be solely responsible for the costs and expenses - including 
additional time -  necessary to cure, repair and/or correct that component of the project.   

B. Total of Payments Due Contractor

For performance of the Work in accordance with the Contract Documents, the Owner shall pay the 
Contractor in current funds an amount not to exceed Ten Million one hundred ninety-four thousand five 
hundred seventy nine dollars and 20 cents ($10,194,579.20).  This amount is subject to adjustment 
by change order in accordance with the Contract Documents. 

C. Dates to Start and Complete Work

Contractor shall begin work within ten (10) calendar days after receiving a written Notice to Proceed
or written Work Order from the Owner.  All Work required under the Contract Documents shall be substantially 
completed within __ calendar days after the date of the Notice to Proceed for the base proposal. Within __ 
additional calendar days after Substantial Completion, all outstanding issues shall be addressed and ready 
for final payment. 

Under this Construction Agreement, all references to “day” are to be considered “calendar days” 
unless noted otherwise. 

D. CONTRACTOR'S INDEMNITY TO THE OWNER AND OTHERS

CONTRACTOR DOES HEREBY AGREE TO WAIVE ALL CLAIMS, RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS THE TOWN OF PROSPER (OWNER) TOGETHER WITH ITS MAYOR 
AND TOWN COUNCIL AND ALL OF ITS OFFICIALS, OFFICERS, AGENTS AND EMPLOYEES, IN BOTH 
THEIR PUBLIC AND PRIVATE CAPACITIES, FROM AND AGAINST ANY AND ALL CITATIONS, CLAIMS, 
COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, JUDGMENTS, LIABILITY, LOSSES, PENALTIES, 
SUITS OR CAUSES OF ACTION OF EVERY KIND INCLUDING ALL EXPENSES OF LITIGATION AND/OR 
SETTLEMENT, COURT COSTS AND ATTORNEY FEES WHICH MAY ARISE BY REASON OF INJURY TO 
OR DEATH OF ANY PERSON OR FOR LOSS OF, DAMAGE TO, OR LOSS OF USE OF ANY PROPERTY 
OCCASIONED BY ERROR, OMISSION, OR NEGLIGENT ACT OF CONTRACTOR, ITS 
SUBCONTRACTORS, ANY OFFICERS, AGENTS OR EMPLOYEES OF CONTRACTOR OR ANY 
SUBCONTRACTORS, INVITEES, AND ANY OTHER THIRD PARTIES OR PERSONS FOR WHOM OR 
WHICH CONTRACTOR IS LEGALLY RESPONSIBLE, IN ANY WAY ARISING OUT OF, RELATING TO, 
RESULTING FROM, OR IN CONNECTION WITH THE PERFORMANCE OF THIS CONTRACT, AND 
CONTRACTOR WILL AT HIS OR HER OWN COST AND EXPENSE DEFEND AND PROTECT TOWN OF 
PROSPER (OWNER) FROM ANY AND ALL SUCH CLAIMS AND DEMANDS.   

CONTRACTOR DOES HEREBY AGREE TO WAIVE ALL CLAIMS, RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS TOWN OF PROSPER (OWNER) TOGETHER WITH ITS MAYOR AND 
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TOWN COUNCIL AND ALL OF ITS OFFICIALS, OFFICERS, AGENTS, AND EMPLOYEES, FROM AND 
AGAINST ANY AND ALL CITATIONS, CLAIMS, COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, 
JUDGMENTS, LIABILITY, LOSSES, PENALTIES, SUITS OR CAUSES OF ACTION OF EVERY KIND 
INCLUDING ALL EXPENSES OF LITIGATION AND/OR SETTLEMENT, COURT COSTS AND ATTORNEYS 
FEES FOR INJURY OR DEATH OF ANY PERSON OR FOR LOSS OF, DAMAGES TO, OR LOSS OF USE 
OF ANY PROPERTY, ARISING OUT OF OR IN CONNECTION WITH THE PERFORMANCE OF THIS 
CONTRACT.  SUCH INDEMNITY SHALL APPLY WHETHER THE CITATIONS, CLAIMS, COSTS, 
DAMAGES, DEMANDS, EXPENSES, FINES, JUDGMENTS, LIABILITY, LOSSES, PENALTIES, SUITS OR 
CAUSES OF ACTION ARISE IN WHOLE OR IN PART FROM THE NEGLIGENCE OF THE TOWN OF 
PROSPER (OWNER), ITS MAYOR AND TOWN COUNCIL, OFFICERS, OFFICIALS, AGENTS OR 
EMPLOYEES.  IT IS THE EXPRESS INTENTION OF THE PARTIES HERETO THAT THE INDEMNITY 
PROVIDED FOR IN THIS PARAGRAPH IS INDEMNITY BY CONTRACTOR TO INDEMNIFY AND PROTECT 
TOWN OF PROSPER (OWNER) FROM THE CONSEQUENCES OF TOWN OF PROSPER’S (OWNER'S) 
OWN NEGLIGENCE, WHETHER THAT NEGLIGENCE IS A SOLE OR CONCURRING CAUSE OF THE 
INJURY, DEATH OR DAMAGE. 

IN ANY AND ALL CLAIMS AGAINST ANY PARTY INDEMNIFIED HEREUNDER BY ANY 
EMPLOYEE OF THE CONTRACTOR, ANY SUB-CONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY 
EMPLOYED BY ANY OF THEM OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY BE LIABLE, THE 
INDEMNIFICATION OBLIGATION HEREIN PROVIDED SHALL NOT BE LIMITED IN ANY WAY BY ANY 
LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS PAYABLE BY 
OR FOR THE CONTRACTOR OR ANY SUB-CONTRACTOR UNDER WORKMEN'S COMPENSATION OR 
OTHER EMPLOYEE BENEFIT ACTS. 

INDEMNIFIED ITEMS SHALL INCLUDE ATTORNEYS' FEES AND COSTS, COURT COSTS, AND 
SETTLEMENT COSTS.  INDEMNIFIED ITEMS SHALL ALSO INCLUDE ANY EXPENSES, INCLUDING 
ATTORNEYS' FEES AND EXPENSES, INCURRED BY AN INDEMNIFIED INDIVIDUAL OR ENTITY IN 
ATTEMPTING TO ENFORCE THIS INDEMNITY. 

In its sole discretion, the Owner shall have the right to approve counsel to be retained by Contractor 
in fulfilling its obligation to defend and indemnify the Owner.  Contractor shall retain approved counsel for the 
Owner within seven (7) business days after receiving written notice from the Owner that it is invoking its right 
to indemnification under this Construction Agreement.  If Contractor does not retain counsel for the Owner 
within the required time, then the Owner shall have the right to retain counsel and the Contractor shall pay 
these attorneys' fees and expenses. 

 The Owner retains the right to provide and pay for any or all costs of defending indemnified items, 
but it shall not be required to do so.  To the extent that Owner elects to provide and pay for any such 
costs, Contractor shall indemnify and reimburse Owner for such costs.   

(Please note that this “broad-form” indemnification clause is not prohibited by Chapter 151 of the Texas 
Insurance Code as it falls within one of the exclusions contained in Section 151.105 of the Texas 
Insurance Code.)  
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E. Insurance Requirements

Contractor shall procure and maintain for the duration of the contract, insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the
performance of the work hereunder by the vendor, his agents, representatives, employees or
subcontractors. The cost of such insurance shall be included in the contractor’s proposal. A certificate
of insurance meeting all requirements and provisions outlined herein shall be provided to the Town
prior to any services being performed or rendered. Renewal certificates shall also be supplied upon
expiration.  Certificates holder shall be listed as follows, with the project/contract number referenced:

Town of Prosper 
Attn: Purchasing Manager 
P.O. Box 307 
Prosper, Texas  75078 

re: CSP No. 2022-50-B FISHTRAP (TEEL – GEE ROAD) & GEE 
ROAD (FISHTRAP – WINDSONG RETAIL) CIP NO. 2010-ST 
& 2011-ST  

1. Minimum Scope of Insurance

Coverage shall be at least as broad as:

a. ISO Form Number GL 00 01 (or similar form) covering Comprehensive General
Liability. “Occurrence” form only, “claims made” forms are unacceptable.

b. Workers’ Compensation insurance as required by the Labor Code of the State of
Texas, including Employers’ Liability Insurance.

c. Automobile Liability as required by the State of Texas, covering all owned, hired, or
non-owned vehicles. Automobile Liability is only required if vehicle(s) will be used
under this contract.

2. Minimum Limits of Insurance

Contractor shall maintain throughout contract limits not less than:

a. Commercial General Liability: $1,000,000 per occurrence / $2,000,000 in the
aggregate for third party bodily injury, personal injury and property damage. Policy
will include coverage for:

1) Premises / Operations

2) Broad Form Contractual Liability

3) Products and Completed Operations
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4) Personal Injury

5) Broad Form Property Damage

6) Explosion Collapse and Underground (XCU) Coverage.

b. Workers’ Compensation and Employer’s Liability: Workers’ Compensation limits as
required by the Labor Code of the State of Texas and Statutory Employer’s Liability
minimum limits of $100,000 per injury, $300,000 per occurrence, and $100,000 per
occupational disease.

c. Automobile Liability:  $1,000,000 Combined Single Limit. Limits can only be reduced
if approved by the Town. Automobile liability shall apply to all owned, hired and non-
owned autos.

d. Builders’ Risk Insurance: Completed value form, insurance carried must be equal to
the completed value of the structure. Town shall be listed as Loss Payee.

e. $1,000,000 Umbrella Liability Limit that follows form over underlying Automobile
Liability, General Liability, and Employers Liability coverages.

3. Deductible and Self-Insured Retentions

Any deductible or self-insured retentions in excess of $10,000 must be declared to and
approved by the Town.

4. Other Insurance Provisions

The policies are to contain, or be endorsed to contain the following provisions:

a. General Liability and Automobile Liability Coverage

1) The Town, its officers, officials, employees, boards and commissions and
volunteers are to be added as “Additional Insured’s” relative to liability
arising out of activities performed by or on behalf of the contractor, products
and completed operations of the contractor, premises owned, occupied or
used by the contractor. The coverage shall contain no special limitations on
the scope of protection afforded to the Town, its officers, officials,
employees or volunteers.

2) The contractor’s insurance coverage shall be primary insurance in respects
to the Town, its officers, officials, employees and volunteers. Any insurance
or self- insurance maintained by the Town, its officers, officials, employees
or volunteers shall be in excess of the contractor’s insurance and shall not
contribute with it.

Page 104

Item 7.



3) Any failure to comply with reporting provisions of the policy shall not affect
coverage provided to the Town, its officers, officials, employees, boards
and commissions or volunteers.

4) The contractor’s insurance shall apply separately to each insured against
whom the claim is made or suit is brought, except to the limits of the
insured’s limits of liability.

b. Workers’ Compensation and Employer’s Liability Coverage

The insurer shall agree to waive all rights of subrogation against the Town, its
officers, officials, employees and volunteers for losses arising from work performed
by the contractor for the Town.

c. All Coverages

Each insurance policy required by this clause shall be endorsed to state that
coverage shall not be suspended, voided, canceled or non-renewed by either party,
reduced in coverage or in limits except after 30 days written notice to the Town for
all occurrences, except 10 days written notice to the Town for non-payment.

5. Acceptability of Insurers

The Town prefers that Insurance be placed with insurers with an A.M. Best’s rating of no
less than A- VI, or better.

6. Verification of Coverage

Contractor shall provide the Town with certificates of insurance indicating coverage’s
required. The certificates are to be signed by a person authorized by that insurer to bind
coverage on its behalf. Certificates of Insurance similar to the ACORD Form are acceptable.
Town will not accept Memorandums of Insurance or Binders as proof of  insurance. The
Town reserves the right to require complete, certified copies of all required insurance policies
at any time.

F. Performance, Payment and Maintenance Bonds

The Contractor shall procure and pay for a Performance Bond applicable to the work in the amount 
of one hundred fifteen percent (115%) of the total proposed price, and a Payment Bond applicable to the 
work in the amount of one hundred percent (100%) of the total proposed price.  The Contractor shall also 
procure and pay for a Maintenance Bond applicable to the work in the amount of one hundred percent (100%) 
of the total proposed price.  The period of the Maintenance Bond shall be two years from the date of 
acceptance of all work done under the contract, to cover the guarantee as set forth in this 
Construction Agreement.  The performance, payment and maintenance bonds shall be issued in the form 
attached to this Construction Agreement as Exhibits A, B and C.  Other performance, payment and 
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maintenance bond forms shall not be accepted. Among other things, these bonds shall apply to any work 
performed during the two-year warranty period after acceptance as described in this Construction Agreement. 

The performance, payment and maintenance bonds shall be issued by a corporate surety, 
acceptable to and approved by the Town, authorized to do business in the State of Texas, pursuant to 
Chapter 2253 of the Texas Government Code.  Further, the Contractor shall supply capital and surplus 
information concerning the surety and reinsurance information concerning the performance, payment and 
maintenance bonds upon Town request.  In addition to the foregoing requirements, if the amount of the bond 
exceeds One Hundred Thousand Dollars ($100,000) the bond must be issued by a surety that is qualified as 
a surety on obligations permitted or required under federal law as indicated by publication of the surety’s 
name in the current U.S. Treasury Department Circular 570.  In the alternative, an otherwise acceptable 
surety company (not qualified on federal obligations) that is authorized and admitted to write surety bonds in 
Texas must obtain reinsurance on any amounts in excess of One Hundred Thousand Dollars ($100,000) 
from a reinsurer that is authorized and admitted as a reinsurer in Texas who also qualifies as a surety or 
reinsurer on federal obligations as indicated by publication of the surety’s or reinsurer’s name in the current 
U.S. Treasury Department Circular 570. 

G. Progress Payments and Retainage

As it completes portions of the Work, the Contractor may request progress payments from the Owner.
Progress payments shall be made by the Owner based on the Owner's estimate of the value of the Work 
properly completed by the Contractor since the time the last progress payment was made.  The "estimate of 
the value of the work properly completed" shall include the net invoice value of acceptable, non-perishable 
materials actually delivered to and currently at the job site only if the Contractor provides to the Owner 
satisfactory evidence that material suppliers have been paid for these materials. 

No progress payment shall be due to the Contractor until the Contractor furnishes to the Owner: 

1. copies of documents reasonably necessary to aid the Owner in preparing an estimate of the
value of Work properly completed;

2. full or partial releases of liens, including releases from subcontractors providing materials or
delivery services relating to the Work, in a form acceptable to the Owner releasing all liens
or claims relating to goods and services provided up to the date of the most recent previous
progress payment;

3. an updated and current schedule clearly detailing the project’s critical path elements; and

4. any other documents required under the Contract Documents.

Progress payments shall not be made more frequently than once every thirty (30) calendar days 
unless the Owner determines that more frequent payments are appropriate.  Further, progress payments are 
to be based on estimates and these estimates are subject to correction through the adjustment of subsequent 
progress payments and the final payment to Contractor.  If the Owner determines after final payment that it 
has overpaid the Contractor, then Contractor agrees to pay to the Owner the overpayment amount specified 
by the Owner within thirty (30) calendar days after it receives written demand from the Owner. 
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The fact that the Owner makes a progress payment shall not be deemed to be an admission by the 
Owner concerning the quantity, quality or sufficiency of the Contractor's work.  Progress payments shall not 
be deemed to be acceptance of the Work nor shall a progress payment release the Contractor from any of 
its responsibilities under the Contract Documents. 

After determining the amount of a progress payment to be made to the Contractor, the Owner shall 
withhold a percentage of the progress payment as retainage.  The amount of retainage withheld from each 
progress payment shall be set at five percent (5%).  Retainage shall be withheld and may be paid to: 

1. ensure proper completion of the Work.  The Owner may use retained funds to pay
replacement or substitute contractors to complete unfinished or defective work;

2. ensure timely completion of the Work.  The Owner may use retained funds to pay liquidated
damages; and

3. provide an additional source of funds to pay claims for which the Owner is entitled to
indemnification from Contractor under the Contract Documents.

Retained funds shall be held by the Owner in accounts that shall not bear interest.  Retainage not 
otherwise withheld in accordance with the Contract Documents shall be returned to the Contractor as part of 
the final payment. 

H. Withholding Payments to Contractor

The Owner may withhold payment of some or all of any progress or final payment that would
otherwise be due if the Owner determines, in its discretion, that the Work has not been performed in 
accordance with the Contract Documents.  The Owner may use these funds to pay replacement or substitute 
contractors to complete unfinished or defective Work. 

The Owner may withhold payment of some or all of any progress or final payment that would 
otherwise be due if the Owner determines, in its discretion, that it is necessary and proper to provide an 
additional source of funds to pay claims for which the Owner is entitled to indemnification from Contractor 
under the Contract Documents. 

Amounts withheld under this section shall be in addition to any retainage. 

I. Acceptance of the Work

When the Work is completed, the Contractor shall request that the Owner perform a final inspection. 
The Owner shall inspect the Work.  If the Owner determines that the Work has been completed in accordance 
with the Contract Documents, it shall issue a written notice of acceptance of the Work.  If the Owner 
determines that the Work has not been completed in accordance with the Contract Documents, then it shall 
provide the Contractor with a verbal or written list of items to be completed before another final inspection 
shall be scheduled. 

It is specifically provided that Work shall be deemed accepted on the date specified in the Owner's 
written notice of acceptance of the Work.  The Work shall not be deemed to be accepted based on 
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"substantial completion" of the Work, use or occupancy of the Work, or for any reason other than the Owner's 
written Notice of Acceptance.  Further, the issuance of a certificate of occupancy for all or any part of the 
Work shall not constitute a Notice of Acceptance for that Work. 

In its discretion, the Owner may issue a Notice of Acceptance covering only a portion of the Work. 
In this event, the notice shall state specifically what portion of the Work is accepted. 

J. Acceptance of Erosion Control Measures

When the erosion control measures have been completed, the Contractor shall request that the
Owner perform a final inspection.  The Owner shall inspect the Work.  If the Owner determines that the Work 
has been completed in accordance with the Contract Documents and per TPDES General Construction 
Permit, it shall issue a written Notice of Acceptance of the Work.  If the Owner determines that the Work has 
not been completed in accordance with the Contract Documents or TPDES General Construction Permit, 
then it shall provide the Contractor with a verbal or written list of items to be completed before another final 
inspection shall be scheduled. 

K. Final Payment

After all Work required under the Contract Documents has been completed, inspected, and
accepted, the Town shall calculate the final payment amount promptly after necessary measurements and 
computations are made.  The final payment amount shall be calculated to: 

1. include the estimate of the value of Work properly completed since the date of the most
recent previous progress payment;

2. correct prior progress payments; and

3. include retainage or other amounts previously withheld that are to be returned to Contractor,
if any.

Final payment to the Contractor shall not be due until the Contractor provides original full releases 
of liens from the Contractor and its subcontractors, or other evidence satisfactory to the Owner to show that 
all sums due for labor, services, and materials furnished for or used in connection with the Work have been 
paid or shall be paid with the final payment.  To ensure this result, Contractor consents to the issuance of the 
final payment in the form of joint checks made payable to Contractor and others.  The Owner may, but is not 
obligated to issue final payment using joint checks. 

Final payment to the Contractor shall not be due until the Contractor has supplied to the Owner 
original copies of all documents that the Owner determines are reasonably necessary to ensure both that the 
final payment amount is properly calculated and that the Owner has satisfied its obligation to administer the 
Construction Agreement in accordance with applicable law.  The following documents shall, at a minimum, 
be required to be submitted prior to final payment being due: redline as-built construction plans; consent of 
surety to final payment; public infrastructure inventory; affidavit of value for public infrastructure; and, final 
change order(s).  “Redline as-built construction plans” shall include, but are not limited to markups for change 
orders, field revisions, and quantity overruns as applicable.  The list of documents contained in this provision 
is not an exhaustive and exclusive list for every project performed pursuant to these Contract Documents 
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and Contractor shall provide such other and further documents as may be requested and required by the 
Owner to close out a particular project. 

Subject to the requirements of the Contract Documents, the Owner shall pay the Final Payment 
within thirty (30) calendar days after the date specified in the Notice of Acceptance.  This provision shall apply 
only after all Work called for by the Contract Documents has been accepted. 

L. Contractor’s Warranty

For a two-year period after the date specified in a written notice of acceptance of Work, Contractor
shall provide and pay for all labor and materials that the Owner determines are necessary to correct all 
defects in the Work arising because of defective materials or workmanship supplied or provided by Contractor 
or any subcontractor.  This shall also include areas of vegetation that did meet TPDES General Construction 
Permit during final close out but have since become noncompliant.  

Forty-five (45) to sixty (60) calendar days before the end of the two-year warranty period, the Owner 
may make a warranty inspection of the Work.  The Owner shall notify the Contractor of the date and time of 
this inspection so that a Contractor representative may be present.  After the warranty inspection, and before 
the end of the two-year warranty period, the Owner shall mail to the Contractor a written notice that specifies 
the defects in the Work that are to be corrected. 

The Contractor shall begin the remedial work within ten (10) calendar days after receiving the written 
notice from the Town.  If the Contractor does not begin the remedial work timely or prosecute it diligently, 
then the Owner may pay for necessary labor and materials to effect repairs and these expenses shall be paid 
by the Contractor, the performance bond surety, or both. 

If the Owner determines that a hazard exists because of defective materials and workmanship, then 
the Owner may take steps to alleviate the hazard, including making repairs.  These steps may be taken 
without prior notice either to the Contractor or its surety.  Expenses incurred by the Owner to alleviate the 
hazard shall be paid by the Contractor, the performance bond surety, or both. 

Any Work performed by or for the Contractor to fulfill its warranty obligations shall be performed in 
accordance with the Contract Documents.  By way of example only, this is to ensure that Work performed 
during the warranty period is performed with required insurance and the performance and payment bonds 
still in effect. 

Work performed during the two-year warranty period shall itself be subject to a one-year warranty. 
This warranty shall be the same as described in this section. 

The Owner may make as many warranty inspections as it deems appropriate. 

M. Compliance with Laws

The Contractor shall be responsible for ensuring that it and any subcontractors performing any
portion of the Work required under the Contract Documents comply with all applicable federal, state, county, 
and municipal laws, regulations, and rules that relate in any way to the performance and completion of the 
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Work.  This provision applies whether or not a legal requirement is described or referred to in the Contract 
Documents.   

Ancillary/Integral Professional Services:  In selecting an architect, engineer, land surveyor, or other 
professional to provide professional services, if any, that are required by the Contract Documents, Contractor 
shall not do so on the basis of competitive bids but shall make such selection on the basis of demonstrated 
competence and qualifications to perform the services in the manner provided by Section 2254.004 of the 
Texas Government Code and shall so certify to the Town the Contractor's agreement to comply with this 
provision with Contractor's bid. 

N. “Anti-Israel Boycott” Provision

In accordance with Chapter 2270, Texas Government Code, a Texas governmental entity may not
enter into a contract with a company for the provision of goods or services unless the contract contains a 
written verification from the company that it: (1) does not boycott Israel; and (2) will not boycott Israel during 
the term of the contract.  Chapter 2270 does not apply to a (1) a company that is a sole proprietorship; (2) a 
company that has fewer than ten (10) full-time employees; or (3) a contract that has a value of less than One 
Hundred Thousand Dollars ($100,000.00).  Unless the company is not subject to Chapter 2270 for the 
reasons stated herein, the signatory executing this Agreement on behalf of the company verifies by its 
signature to this Contract that the company does not boycott Israel and will not boycott Israel during the term 
of this Contract. 

O. Other Items

The Contractor shall sign the Construction Agreement, and deliver signed performance, payment
and maintenance bonds and proper insurance policy endorsements (and/or other evidence of coverage) 
within ten (10) calendar days after the Owner makes available to the Contractor copies of the Contract 
Documents for signature. Six (6) copies of the Contract Documents shall be signed by an authorized 
representative of the Contractor and returned to the Town. 

The Construction Agreement "effective date" shall be the date on which the Town Council acts to 
approve the award of the Contract for the Work to Contractor.  It is expressly provided, however, that the 
Town Council delegates the authority to the Town Manager or his designee to rescind the Contract award to 
Contractor at any time before the Owner delivers to the Contractor a copy of this Construction Agreement 
that bears the signature of the Town Manager and Town Secretary or their authorized designees.  The 
purpose of this provision is to ensure: 

1. that Contractor timely delivers to the Owner all bonds and insurance documents; and

2. that the Owner retains the discretion not to proceed if the Town Manager or his designee
determines that information indicates that the Contractor was not the lowest responsible
bidder or that the Contractor cannot perform all of its obligations under the Contract
Documents.

THE CONTRACTOR AGREES THAT IT SHALL HAVE NO CLAIM OR CAUSE OF ACTION OF 
ANY KIND AGAINST OWNER, INCLUDING A CLAIM FOR BREACH OF CONTRACT, NOR SHALL THE 
OWNER BE REQUIRED TO PERFORM UNDER THE CONTRACT DOCUMENTS, UNTIL THE DATE THE 

CSP NO: 2022-50-B   FISHTRAP (TEEL – GEE ROAD) & GEE ROAD (FISHTRAP – WINDSONG RETAIL) 
(Document Version 05/22) 

11 Page 110

Item 7.



CSP NO: 2022-50-B   FISHTRAP (TEEL – GEE ROAD) & GEE ROAD (FISHTRAP – WINDSONG RETAIL) 
(Document Version 05/22) 

12 

OWNER DELIVERS TO THE CONTRACTOR A COPY OF THE CONSTRUCTION AGREEMENT 
BEARING THE SIGNATURES JUST SPECIFIED. 

The Contract Documents shall be construed and interpreted by applying Texas law.  Exclusive venue 
for any litigation concerning the Contract Documents shall be Collin County, Texas. 

In the event of any disagreement or conflict concerning the interpretation of this Agreement, and 
such disagreement cannot be resolved by the signatories hereto, the signatories agree to submit such 
disagreement to non-binding mediation. 

Although the Construction Agreement has been drafted by the Owner, should any portion of the 
Construction Agreement be disputed, the Owner and Contractor agree that it shall not be construed more 
favorably for either party. 

The Contract Documents are binding upon the Owner and Contractor and shall insure to their benefit 
and as well as that of their respective successors and assigns. 

If Town Council approval is not required for the Construction Agreement under applicable law, then 
the Construction Agreement "effective date" shall be the date on which the Town Manager and Town 
Secretary or their designees have signed the Construction Agreement.  If the Town Manager and Town 
Secretary sign on different dates, then the later date shall be the effective date. 

[Signatures continued on following page.] 
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CONTRACTOR TOWN OF PROSPER, TEXAS 

By:    ___________________________________ By:  RON K. PATTERSON

Title:  ___________________________________

Date: 

Title: Interim Town Manager 

Date:

Address: __________________________ 
__________________________ 

Phone: ___________________________ 
Email: ___________________________ 

Address: 250 W. First St. 
P.O. Box 307 

        Prosper, Texas 75078 

Phone: (972) 346-2640 
Email: rpatterson@prospertx.gov 

ATTEST: 

MICHELLE LEWIS SIRIANNI 
Town Secretary 
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PERFORMANCE BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS:  That __________________ whose address is 
__________________________________________________________________________, hereinafter called 
Principal, and __________________________________________________________, a corporation organized and 
existing under the laws of the State of ______________________________, and fully licensed to transact business in 
the State of Texas, as Surety, are held and firmly bound unto the TOWN OF PROSPER, a home-rule municipal 
corporation organized and existing under the laws of the State of Texas, hereinafter called “Beneficiary”, in the penal 
sum of ten million one hundred ninety-four thousand five hundred seventy nine dollars and twenty cents 
($10,194,579.20 plus fifteen percent (15%) of the stated penal sum as an additional sum of money representing 
additional court expenses, attorneys’ fees, and liquidated damages arising out of or connected with the below 
identified Contract in lawful money of the United States, to be paid in Collin County, Texas, for the payment of which 
sum well and truly to be made, we bind ourselves, our heirs, executors, administrators and successors, jointly and 
severally, firmly by these presents.  The penal sum of this Bond shall automatically be increased by the amount of 
any Change Order or Supplemental Agreement, which increases the Contract price, but in no event shall a Change 
Order or Supplemental Agreement, which reduces the Contract price, decrease the penal sum of this Bond. 

THE OBLIGATION TO PAY SAME is conditioned as follows:  Whereas, the Principal entered into a 
certain Contract with the Town of Prosper, the Beneficiary, dated on or about the 23rd day of August, A.D. 2022, 
a copy of which is attached hereto and made a part hereof, to furnish all materials, equipment, labor, supervision, 
and other accessories necessary for the construction of: 
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in the Town of Prosper, Texas, as more particularly described and designated in the above-
referenced contract such contract being incorporated herein and made a part hereof as fully and to the 
same extent as if written herein word for word. 

NOW, THEREFORE, if the Principal shall well, truly and faithfully perform and fulfill all of the undertakings, 
covenants, terms, conditions and agreements of said Contract in accordance with the Plans, Specifications and 
Contract Documents during the original term thereof and any extension thereof which may be granted by the 
Beneficiary, with or without notice to the Surety, and during the life of any guaranty or warranty required under this 
Contract, and shall also well and truly perform and fulfill all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifications of said Contract that may hereafter be made, notice of which 
modifications to the Surety being hereby waived; and, if the Principal shall repair and/or replace all defects due to faulty 
materials and workmanship that appear within a period of one (1) year from the date of final completion and final 
acceptance of the Work by Owner; and, if the Principal shall fully indemnify and save harmless the Beneficiary from 
and against all costs and damages which Beneficiary may suffer by reason of failure to so perform herein and shall 
fully reimburse and repay Beneficiary all outlay and expense which the Beneficiary may incur in making good any 
default or deficiency, then this obligation shall be void; otherwise, it shall remain in full force and effect. 

PROVIDED FURTHER, that if any legal action were filed on this Bond, exclusive Venue shall lie in Collin 
County, Texas. 
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AND PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no 
change, extension of time, alteration or addition to the terms of the Contract or to the Work to be performed thereunder 
or the Plans, Specifications and Drawings, etc., accompanying the same shall in anywise affect its obligation on this 
Bond, and it does hereby waive notice of any such change, extension of time, alteration or addition to the terms of the 
Contract, or to the Work or to the Specifications. 

This Bond is given pursuant to the provisions of Chapter 2253 of the Texas Government Code, and any other 
applicable statutes of the State of Texas. 

The undersigned and designated agent is hereby designated by the Surety herein as the Resident Agent in 
Collin County or Dallas County to whom any requisite notices may be delivered and on whom service of process may 
be had in matters arising out of such suretyship, as provided by Article 7.19-1 of the Insurance Code, Vernon’s 
Annotated Civil Statutes of the State of Texas. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an 
original, this, the ________ day of ________________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

The Resident Agent of the Surety in Collin County or Dallas County, Texas, for delivery of notice and service of the 
process is: 

NAME:
STREET ADDRESS:  
CITY, STATE, ZIP:   

NOTE:  Date on Page 1 of Performance Bond must be same date as Contract.  Date on Page 2 of Performance Bond 
must be after date of Contract.  If Resident Agent is not a corporation, give a person’s name. 
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PAYMENT BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS:  That __________________ whose address is 
____________________________________________________________________________, hereinafter called 
Principal, and__________________________________________________________, a corporation organized and 
existing under the laws of the State of ______________________________, and fully licensed to transact business in 
the State of Texas, as Surety, are held and firmly bound unto the TOWN OF PROSPER, a home-rule municipal 
corporation organized and existing under the laws of the State of Texas, hereinafter called “Owner”, and unto all 
persons, firms, and corporations who may furnish materials for, or perform labor upon the building or improvements 
hereinafter referred to in the penal sum of ten million one hundred ninety-four thousand 
five hundred seventy nine dollars and twenty cents ($10,194,579.20) (one hundred percent (100%) 
of the total bid price) in lawful money of the United States, to be paid in Collin County, Texas, for the payment of 
which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators and successors, jointly 
and severally, firmly by these presents.  The penal sum of this Bond shall automatically be increased by the amount 
of any Change Order or Supplemental Agreement, which increases the Contract price, but in no event shall a 
Change Order or Supplemental Agreement, which reduces the Contract price, decrease the penal sum of this 
Bond.   

THE OBLIGATION TO PAY SAME is conditioned as follows: Whereas, the Principal entered into a certain Contract 
with the Town of Prosper, the Owner, dated on or about the 23rd day of August A.D. 2022, a copy of which is 
attached hereto and made a part hereof, to furnish all materials, equipment, labor, supervision, and 
other accessories necessary for the construction of: 
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NOW THEREFORE, if the Principal shall well, truly and faithfully perform its duties and make prompt payment 
to all persons, firms, subcontractors, corporations and claimants supplying labor and/or material in the prosecution of 
the Work provided for in the above-referenced Contract and any and all duly authorized modifications of said Contract 
that may hereafter be made, notice of which modification to the Surety is hereby expressly waived, then this obligation 
shall be void; otherwise it shall remain in full force and effect. 

PROVIDED FURTHER, that if any legal action were filed on this Bond, exclusive venue shall lie in Collin 
County, Texas. 

AND PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no 
change, extension of time, alteration or addition to the terms of the Contract, or to the Work performed thereunder, 
or the Plans, Specifications, Drawings, etc., accompanying the same, shall in anywise affect its obligation on this 
Bond, and it does hereby waive notice of any such change, extension of time, alteration or addition to the terms 
of the Contract, or to the Work to be performed thereunder. 

This Bond is given pursuant to the provisions of Chapter 2253 of the Texas Government Code, and any other 
applicable statutes of the State of Texas. 

The undersigned and designated agent is hereby designated by the Surety herein as the Resident Agent in 
Collin County or Dallas County to whom any requisite notices may be delivered and on whom service of process may 
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be had in matters arising out of such suretyship, as provided by Article 7.19-1 of the Insurance Code, Vernon’s 
Annotated Civil Statutes of the State of Texas. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an original, 
this, the _______ day of _________________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

The Resident Agent of the Surety in Collin County or Dallas County, Texas, for delivery of notice and service of the 
process is: 

NAME:
STREET ADDRESS:  
CITY, STATE, ZIP:   

NOTE:  Date on Page 1 of Performance Bond must be same date as Contract.  Date on Page 2 of Performance Bond 
must be after date of Contract.  If Resident Agent is not a corporation, give a person’s name. 
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MAINTENANCE BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS: That _______________________________ whose address 
is________________________________________________, hereinafter referred to as “Principal,” and 
___________________________________, a corporate surety/sureties organized under the laws of the State of 
____________ and fully licensed to transact business in the State of Texas, as Surety, hereinafter referred to as 
“Surety” (whether one or more), are held and firmly bound unto the TOWN OF PROSPER, a Texas municipal 
corporation, hereinafter referred to as “Owner,” in the penal sum of ten million  one hundred ninety-four 
thousand five hundred seventy-nine dollars and 20 cents ($10,194,579.20) (one hundred percent (100%) of the 
total bid price), in lawful money of the United States to be paid to Owner, its successors and assigns, for the 
payment of which sum well and truly to be made, we bind ourselves, our successors, heirs, executors, administrators 
and successors and assigns, jointly and severally; and firmly by these presents, the condition of this obligation is such 
that:   

WHEREAS, Principal entered into a certain written Contract with the Town of Prosper, dated on or about the 
23rd day of August, 2022, to furnish all permits, licenses, bonds, insurance, products, materials, equipment, 
labor, supervision, and other accessories necessary for the construction of:   

CSP NO. 2022-50-B  
FISHTRAP (TEEL – GEE ROAD) & GEE ROAD (FISHTRAP – WINDSONG RETAIL) 

CIP NO. 2010-ST & 2011-ST  

in the Town of Prosper, Texas, as more particularly described and designated in the above-referenced contract, such 
contract being incorporated herein and made a part hereof as fully and to the same extent as if written herein word for 
word: 

WHEREAS, in said Contract, the Principal binds itself to use first class materials and workmanship and of 
such kind and quality that for a period of two (2) years from the completion and final acceptance of the improvements 
by Owner the said improvements shall require no repairs, the necessity for which shall be occasioned by defects 
in workmanship or materials and during the period of two (2) years following the date of final acceptance of the Work 
by Owner, Principal binds itself to repair or reconstruct said improvements in whole or in part at any time within said 
period of time from the date of such notice as the Town Manager or his designee shall determine to be necessary 
for the preservation of the public health, safety or welfare. If Principal does not repair or reconstruct the 
improvements within the time period designated, Owner shall be entitled to have said repairs made and charge 
Principal and/or Surety the cost of same under the terms of this Maintenance Bond. 

NOW, THEREFORE, if Principal will maintain and keep in good repair the Work herein contracted to be done 
and performed for a period of two (2) years from the date of final acceptance and do and perform all necessary work 
and repair any defective condition (it being understood that the purpose of this section is to cover all defective conditions 
arising by reason of defective materials, work or labor performed by Principal) then this obligation shall be void; 
otherwise it shall remain in full force and effect and Owner shall have and recover from Principal and its Surety damages 
in the premises as provided in the Plans and Specifications and Contract. 

PROVIDED, however, that Principal hereby holds harmless and indemnifies Owner from and against 
any claim or liability for personal injury or property damage caused by and occurring during the performance 
of said maintenance and repair operation. 
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PROVIDED, further, that if any legal action be filed on this Bond, exclusive venue shall lie in Collin County, 
Texas. 

AND PROVIDED FURTHER, Surety, for value received, hereby stipulates and agrees that no change, 
extension of time, alteration or addition to the terms of the Contract or to the Work performed thereunder, or the Plans, 
Specifications, Drawings, etc. accompanying same shall in any way affect its obligation on this Bond; and it does hereby 
waive notice of any such change, extension of time, alteration or addition to the terms of the Contract or to the Work to 
be performed thereunder. 

The undersigned and designated agent is hereby designated by Surety as the resident agent in either Collin 
or Dallas Counties to whom all requisite notice may be delivered and on whom service of process may be had in 
matters arising out of this suretyship. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an original, 
on this the _____ day of ____________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax
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ENGINEERING SERVICES 

     

Prosper is a place where everyone matters. 

 

 

To:  Mayor and Town Council 

From: Hulon T. Webb, Jr., P.E., Interim Executive Director of Development and 

Infrastructure Services 

 

Through: Bob Scott, Executive Director of Administrative Services 

Re:  Town Council Meeting – August 23, 2022  

____________________________________________________________________________ 

Agenda Item: 
Consider and act upon awarding CSP No. 2022-51-B to Mario Sinacola & Sons Excavating, Inc.,  

related to construction services for the Fishtrap (Elem - DNT) - 4 lanes project; and authorizing 

the Interim Town Manager to execute a construction agreement for same. 

Description of Agenda Item: 
On July 14, 2022, at 3:00 PM, two (2) Competitive Sealed Proposals were received for the 

Fishtrap (Elem - DNT) - 4 lanes project. The project consists of the construction of 4 lanes of 

Fishtrap Road/First Street from Stuber Elementary to the Dallas North Tollway. Work will include 

but not be limited to excavation, embankment, moisture conditioning, subgrade/pavement, 

median landscape/irrigation, bridges/culverts, storm drainage, and water mains. The project was 

advertised using the Competitive Sealed Proposal Construction alternative procurement method 

to allow the Town to award the project to the contractor that offers the best value proposal based 

on the following criteria:  

 Qualifications and Experience (30%)  
o Outline contractor and subcontractor experience with similar projects.  
o Outline qualifications of key personnel assigned to this project.  
o Provide references.  

 Project Timeline (20%)  

 Cost Proposal (50%)  
 
The verified proposal totals ranged between $26,811,506.99 and $29,045,195.45. The Engineer's 

estimate was $19,979,339.00. The proposal final completion times ranged from 608 calendar 

days to 750 calendar days. Mario Sinacola & Sons Excavating, Inc. (MSSEI), was the firm that 

ranked the highest after consideration of Costs, Time, and Qualifications with a cost of 

$26,811,506.99, and a project timeline of 608 calendar days. MSSEI successfully completed the 

Prosper Trail (Coit to Custer) project. Staff also checked the references provided and received 

positive feedback.  

Page 122

Item 8.



The Competitive Sealed Proposal Construction alternative procurement method allows for 

negotiations as part of the process to make sure that the best value is achieved. Staff is actively 

working with MSSEI to find cost saving alternatives and is currently exploring value engineering 

ideas such as changes to the rock riprap material proposed along the creeks and drainage 

channels. Any cost reductions will be handled by Change Orders to reduce the overall contract 

amount. 

Budget Impact: 

The cost for the construction of this project is $26,811,506.99. In addition to the construction 
costs, the Town paid $765,582 in mitigation bank credits. The original FY 2021-2022 Capital 
Improvement Program included $18,000,000 for the Fishtrap (Elem - DNT) - 4 lanes project. The 
issuance of the General Obligations Bonds, Series 2022 approved at the July 26, 2022, Town 
Council meeting, allocated an additional $3,000,000 of debt funding to the project budget. To 
increase the overall budget to $28,050,000 in Account No. 750-6610-10-00-2012-ST, the 
following additional funding will be allocated in the FY 2022-2023 Capital Improvement Program: 
$6,300,000 West Thoroughfare Impact Fee Fund and $750,000 from the proposed Capital 
Dedicated Fund.  
 
Legal Obligations and Review: 
Terrence Welch of Brown & Hofmeister, L.L.P., has approved the attached documents as to form 
and legality. 
 
Attachments: 
1. Location Map 
2. Bid Tabulation Summary  
3. Construction Agreement 
 
Town Staff Recommendation: 
Town staff recommends that the Town Council award CSP No. 2022-51-B to Mario Sinacola & 
Sons Excavating, Inc., related to construction services for the Fishtrap (Elem - DNT) - 4 lanes 
project; and authorizing the Interim Town Manager to execute a construction agreement for same. 
 
Proposed Motion: 
I move to award CSP No. 2022-51-B to Mario Sinacola & Sons Excavating, Inc., related to 
construction services for the Fishtrap (Elem - DNT) - 4 lanes project; and authorizing the Interim 
Town Manager to execute a construction agreement for same. 
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LOCATION MAP 

 

Fishtrap Road (Elem-DNT)  

Fishtrap Road 

D
N

T
 

Stuber Elementary 
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Solicitation Number

Solicitation Title

Close Date

Responding Supplier City State Response Submitted Response Total

Mario Sinacola & Sons Excavating, Inc.Frisco TX 7/14/2022 01:17:01 PM (CT) $26,811,506.99

Tiseo Paving Co. Mesquite TX 7/14/2022 01:25:30 PM (CT) $29,045,195.45

Certified By:            Jay Carter, NIGP-CPP, CPPB, C.P.M. Date: 7/14/2022

                                Purchasing Manager

                                Town of Prosper, Texas

**All bids/proposals submitted for the designated project are reflected on this tabulation sheet.  However, the listing of the bid/proposal on this tabulation sheet shall

not be construed as a comment on the responsiveness of such bid/proposal or as any indication that the agency accepts such bid/proposal as being responsive. 

The agency will make a determination as to the responsiveness of the vendor responses submitted based upon compliance with all applicable laws, purchasing

guidelines and project documents, including but not limited to the project specifications and contract documents.  The agency will notify the successful vendor upon

award of the contract and, as according to the law, all bid/proposal responses received will be available for inspection at that time. 

TOWN OF PROSPER

BID TABULATION SUMMARY
Bid No. 2022-51-B

Fishtrap (Elem-DNT) - 4 Lanes

7/7/2022 @ 2:00PM

2022-51-B Addendum 1 - Page 1
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 CONSTRUCTION AGREEMENT 

THE STATE OF TEXAS )  
) KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF COLLIN ) 

This Construction Agreement (the "Agreement") is made by and between 
Mario Sinacola & Sons Excavating, Inc, a company authorized to do business in Texas, (the 
"Contractor") and the Town of Prosper, Texas, a municipal corporation (the "Owner").  For and in 
consideration of the payment, agreements and conditions hereinafter mentioned, and under the 
conditions expressed in the bonds herein, Contractor hereby agrees to complete the construction of 
improvements described as follows: 

CSP NO. 2022-51-B  
FISHTRAP (ELEM – DNT) – 4 LANES (CIP NO. 2012-ST) 

in the Town of Prosper, Texas, and all extra work in connection therewith, under the terms as stated in the 
terms of this Contract, including all Contract Documents incorporated herein; and at his, her or their own 
proper cost and expense to furnish all superintendence, labor, insurance, equipment, tools and 
other accessories and services necessary to complete the said construction in accordance with all the 
Contract Documents, incorporated herein as if written word for word, and in accordance with the 
Plans, which include all maps, plats, blueprints, and other drawings and printed or written explanatory 
manner therefore, and the Specifications as prepared by Town of Prosper or its consultant hereinafter 
called Engineer, who has been identified by the endorsement of the Contractor's written proposal, the 
General Conditions of this Contract, the Special Conditions of this Contract, the payment, 
performance, and maintenance bonds hereto attached; all of which are made a part hereof and 
collectively evidence and constitute the entire Contract.   
A. Contract Documents and Order of Precedence

The Contract Documents shall consist of the following documents:
1. this Construction Agreement;
2. properly authorized change orders;
3. the Special Conditions of this Contract;
4. the General Conditions of this Contract;
5. the Technical Specifications & Construction Drawings of this Contract;
6. the OWNER's Standard Construction Details;
7. the OWNER's Standard Construction Specifications;
8. the OWNER’s written notice to proceed to the CONTRACTOR;
9. the Contractor’s Cost Proposal;
10. any listed and numbered addenda;
11. the Performance, Payment, and Maintenance Bonds; and,
12. any other proposal materials distributed by the Owner that relate to the Project.

These Contract Documents are incorporated by reference into this Construction Agreement as if 
set out here in their entirety.  The Contract Documents are intended to be complementary; what is called for 
by one document shall be as binding as if called for by all Contract Documents.  It is specifically provided, 
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however, that in the event of any inconsistency in the Contract Documents, the inconsistency shall be 
resolved by giving precedence to the Contract Documents in the order in which they are listed herein 
above.  If, however, there exists a conflict or inconsistency between the Technical Specifications and the 
Construction Drawings it shall be the Contractor’s obligation to seek clarification as to which requirements 
or provisions control before undertaking any work on that component of the project.  Should the Contractor 
fail or refuse to seek a clarification of such conflicting or inconsistent requirements or provisions prior to any 
work on that component of the project, the Contractor shall be solely responsible for the costs and 
expenses - including additional time -  necessary to cure, repair and/or correct that component of the 
project.   

B. Total of Payments Due Contractor

For performance of the Work in accordance with the Contract Documents, the Owner shall pay the
Contractor in current funds an amount not to exceed Twenty-six million eight hundred eleven 
thousand five hundred six dollars and 99 cents ($26,811,506.99). This amount is subject to adjustment 
by change order in accordance with the Contract Documents. 

C. Dates to Start and Complete Work

Contractor shall begin work within ten (10) calendar days after receiving a written Notice to
Proceed or written Work Order from the Owner.  All Work required under the Contract Documents shall be 
substantially completed within 608 calendar days after the date of the Notice to Proceed for the 
base proposal. Within 30 additional calendar days after Substantial Completion, all outstanding issues 
shall be addressed and ready for final payment. 

Under this Construction Agreement, all references to “day” are to be considered “calendar days” 
unless noted otherwise. 

D. CONTRACTOR'S INDEMNITY TO THE OWNER AND OTHERS

CONTRACTOR DOES HEREBY AGREE TO WAIVE ALL CLAIMS, RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS THE TOWN OF PROSPER (OWNER) TOGETHER WITH ITS MAYOR 
AND TOWN COUNCIL AND ALL OF ITS OFFICIALS, OFFICERS, AGENTS AND EMPLOYEES, IN BOTH 
THEIR PUBLIC AND PRIVATE CAPACITIES, FROM AND AGAINST ANY AND ALL CITATIONS, 
CLAIMS, COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, JUDGMENTS, LIABILITY, LOSSES, 
PENALTIES, SUITS OR CAUSES OF ACTION OF EVERY KIND INCLUDING ALL EXPENSES OF 
LITIGATION AND/OR SETTLEMENT, COURT COSTS AND ATTORNEY FEES WHICH MAY ARISE BY 
REASON OF INJURY TO OR DEATH OF ANY PERSON OR FOR LOSS OF, DAMAGE TO, OR LOSS OF 
USE OF ANY PROPERTY OCCASIONED BY ERROR, OMISSION, OR NEGLIGENT ACT OF 
CONTRACTOR, ITS SUBCONTRACTORS, ANY OFFICERS, AGENTS OR EMPLOYEES OF 
CONTRACTOR OR ANY SUBCONTRACTORS, INVITEES, AND ANY OTHER THIRD PARTIES OR 
PERSONS FOR WHOM OR WHICH CONTRACTOR IS LEGALLY RESPONSIBLE, IN ANY WAY ARISING 
OUT OF, RELATING TO, RESULTING FROM, OR IN CONNECTION WITH THE PERFORMANCE OF 
THIS CONTRACT, AND CONTRACTOR WILL AT HIS OR HER OWN COST AND EXPENSE DEFEND 
AND PROTECT TOWN OF PROSPER (OWNER) FROM ANY AND ALL SUCH CLAIMS AND DEMANDS.   
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CONTRACTOR DOES HEREBY AGREE TO WAIVE ALL CLAIMS, RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS TOWN OF PROSPER (OWNER) TOGETHER WITH ITS MAYOR AND 
TOWN COUNCIL AND ALL OF ITS OFFICIALS, OFFICERS, AGENTS, AND EMPLOYEES, FROM AND 
AGAINST ANY AND ALL CITATIONS, CLAIMS, COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, 
JUDGMENTS, LIABILITY, LOSSES, PENALTIES, SUITS OR CAUSES OF ACTION OF EVERY KIND 
INCLUDING ALL EXPENSES OF LITIGATION AND/OR SETTLEMENT, COURT COSTS AND 
ATTORNEYS FEES FOR INJURY OR DEATH OF ANY PERSON OR FOR LOSS OF, DAMAGES TO, OR 
LOSS OF USE OF ANY PROPERTY, ARISING OUT OF OR IN CONNECTION WITH THE 
PERFORMANCE OF THIS CONTRACT.  SUCH INDEMNITY SHALL APPLY WHETHER THE CITATIONS, 
CLAIMS, COSTS, DAMAGES, DEMANDS, EXPENSES, FINES, JUDGMENTS, LIABILITY, LOSSES, 
PENALTIES, SUITS OR CAUSES OF ACTION ARISE IN WHOLE OR IN PART FROM THE NEGLIGENCE 
OF THE TOWN OF PROSPER (OWNER), ITS MAYOR AND TOWN COUNCIL, OFFICERS, OFFICIALS, 
AGENTS OR EMPLOYEES.  IT IS THE EXPRESS INTENTION OF THE PARTIES HERETO THAT THE 
INDEMNITY PROVIDED FOR IN THIS PARAGRAPH IS INDEMNITY BY CONTRACTOR TO INDEMNIFY 
AND PROTECT TOWN OF PROSPER (OWNER) FROM THE CONSEQUENCES OF TOWN OF 
PROSPER’S (OWNER'S) OWN NEGLIGENCE, WHETHER THAT NEGLIGENCE IS A SOLE OR 
CONCURRING CAUSE OF THE INJURY, DEATH OR DAMAGE. 

IN ANY AND ALL CLAIMS AGAINST ANY PARTY INDEMNIFIED HEREUNDER BY ANY 
EMPLOYEE OF THE CONTRACTOR, ANY SUB-CONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY 
EMPLOYED BY ANY OF THEM OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY BE LIABLE, THE 
INDEMNIFICATION OBLIGATION HEREIN PROVIDED SHALL NOT BE LIMITED IN ANY WAY BY ANY 
LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS PAYABLE 
BY OR FOR THE CONTRACTOR OR ANY SUB-CONTRACTOR UNDER WORKMEN'S COMPENSATION 
OR OTHER EMPLOYEE BENEFIT ACTS. 

INDEMNIFIED ITEMS SHALL INCLUDE ATTORNEYS' FEES AND COSTS, COURT COSTS, 
AND SETTLEMENT COSTS.  INDEMNIFIED ITEMS SHALL ALSO INCLUDE ANY EXPENSES, 
INCLUDING ATTORNEYS' FEES AND EXPENSES, INCURRED BY AN INDEMNIFIED INDIVIDUAL OR 
ENTITY IN ATTEMPTING TO ENFORCE THIS INDEMNITY. 

In its sole discretion, the Owner shall have the right to approve counsel to be retained by 
Contractor in fulfilling its obligation to defend and indemnify the Owner.  Contractor shall retain approved 
counsel for the Owner within seven (7) business days after receiving written notice from the Owner that it is 
invoking its right to indemnification under this Construction Agreement.  If Contractor does not retain 
counsel for the Owner within the required time, then the Owner shall have the right to retain counsel and 
the Contractor shall pay these attorneys' fees and expenses. 

 The Owner retains the right to provide and pay for any or all costs of defending indemnified items, 
but it shall not be required to do so.  To the extent that Owner elects to provide and pay for any such 
costs, Contractor shall indemnify and reimburse Owner for such costs.   

(Please note that this “broad-form” indemnification clause is not prohibited by Chapter 151 of the Texas 
Insurance Code as it falls within one of the exclusions contained in Section 151.105 of the Texas 
Insurance Code.)  
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E. Insurance Requirements

Contractor shall procure and maintain for the duration of the contract, insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the
performance of the work hereunder by the vendor, his agents, representatives, employees or
subcontractors. The cost of such insurance shall be included in the contractor’s proposal. A
certificate of insurance meeting all requirements and provisions outlined herein shall be provided to
the Town prior to any services being performed or rendered. Renewal certificates shall also be
supplied upon expiration.  Certificates holder shall be listed as follows, with the project/contract
number referenced:

Town of Prosper 
Attn: Purchasing Manager 
P.O. Box 307 
Prosper, Texas  75078 

re: CSP No. 2022-51-B FISHTRAP (ELEM – DNT) – 4 LANES 
(CIP NO. 2012-ST) 

1. Minimum Scope of Insurance

Coverage shall be at least as broad as:

a. ISO Form Number GL 00 01 (or similar form) covering Comprehensive General
Liability. “Occurrence” form only, “claims made” forms are unacceptable.

b. Workers’ Compensation insurance as required by the Labor Code of the State of
Texas, including Employers’ Liability Insurance.

c. Automobile Liability as required by the State of Texas, covering all owned, hired,
or non-owned vehicles. Automobile Liability is only required if vehicle(s) will be
used under this contract.

2. Minimum Limits of Insurance

Contractor shall maintain throughout contract limits not less than:

a. Commercial General Liability: $1,000,000 per occurrence / $2,000,000 in the
aggregate for third party bodily injury, personal injury and property damage. Policy
will include coverage for:

1) Premises / Operations

2) Broad Form Contractual Liability

3) Products and Completed Operations
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4) Personal Injury

5) Broad Form Property Damage

6) Explosion Collapse and Underground (XCU) Coverage.

b. Workers’ Compensation and Employer’s Liability: Workers’ Compensation limits as
required by the Labor Code of the State of Texas and Statutory Employer’s
Liability minimum limits of $100,000 per injury, $300,000 per occurrence, and
$100,000 per occupational disease.

c. Automobile Liability:  $1,000,000 Combined Single Limit. Limits can only be
reduced if approved by the Town. Automobile liability shall apply to all owned, hired
and non-owned autos.

d. Builders’ Risk Insurance: Completed value form, insurance carried must be equal
to the completed value of the structure. Town shall be listed as Loss Payee.

e. $1,000,000 Umbrella Liability Limit that follows form over underlying Automobile
Liability, General Liability, and Employers Liability coverages.

3. Deductible and Self-Insured Retentions

Any deductible or self-insured retentions in excess of $10,000 must be declared to and
approved by the Town.

4. Other Insurance Provisions

The policies are to contain, or be endorsed to contain the following provisions:

a. General Liability and Automobile Liability Coverage

1) The Town, its officers, officials, employees, boards and commissions and
volunteers are to be added as “Additional Insured’s” relative to liability
arising out of activities performed by or on behalf of the contractor,
products and completed operations of the contractor, premises owned,
occupied or used by the contractor. The coverage shall contain no special
limitations on the scope of protection afforded to the Town, its officers,
officials, employees or volunteers.

2) The contractor’s insurance coverage shall be primary insurance in
respects to the Town, its officers, officials, employees and volunteers. Any
insurance or self- insurance maintained by the Town, its officers, officials,
employees or volunteers shall be in excess of the contractor’s insurance
and shall not contribute with it.
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3) Any failure to comply with reporting provisions of the policy shall not affect
coverage provided to the Town, its officers, officials, employees, boards
and commissions or volunteers.

4) The contractor’s insurance shall apply separately to each insured against
whom the claim is made or suit is brought, except to the limits of the
insured’s limits of liability.

b. Workers’ Compensation and Employer’s Liability Coverage

The insurer shall agree to waive all rights of subrogation against the Town, its
officers, officials, employees and volunteers for losses arising from work
performed by the contractor for the Town.

c. All Coverages

Each insurance policy required by this clause shall be endorsed to state that
coverage shall not be suspended, voided, canceled or non-renewed by either
party, reduced in coverage or in limits except after 30 days written notice to the
Town for all occurrences, except 10 days written notice to the Town for non-
payment.

5. Acceptability of Insurers

The Town prefers that Insurance be placed with insurers with an A.M. Best’s rating of no
less than A- VI, or better.

6. Verification of Coverage

Contractor shall provide the Town with certificates of insurance indicating coverage’s
required. The certificates are to be signed by a person authorized by that insurer to bind
coverage on its behalf. Certificates of Insurance similar to the ACORD Form are
acceptable. Town will not accept Memorandums of Insurance or Binders as proof of
insurance. The Town reserves the right to require complete, certified copies of all required
insurance policies at any time.

F. Performance, Payment and Maintenance Bonds

The Contractor shall procure and pay for a Performance Bond applicable to the work in the amount 
of one hundred fifteen percent (115%) of the total proposed price, and a Payment Bond applicable to the 
work in the amount of one hundred percent (100%) of the total proposed price.  The Contractor shall also 
procure and pay for a Maintenance Bond applicable to the work in the amount of one hundred percent 
(100%) of the total proposed price.  The period of the Maintenance Bond shall be two years from the 
date of acceptance of all work done under the contract, to cover the guarantee as set forth in 
this Construction Agreement.  The performance, payment and maintenance bonds shall be issued in the 
form attached to this Construction Agreement as Exhibits A, B and C.  Other performance, payment and 
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maintenance bond forms shall not be accepted. Among other things, these bonds shall apply to any work 
performed during the two-year warranty period after acceptance as described in this Construction 
Agreement.   

The performance, payment and maintenance bonds shall be issued by a corporate surety, 
acceptable to and approved by the Town, authorized to do business in the State of Texas, pursuant to 
Chapter 2253 of the Texas Government Code.  Further, the Contractor shall supply capital and surplus 
information concerning the surety and reinsurance information concerning the performance, payment and 
maintenance bonds upon Town request.  In addition to the foregoing requirements, if the amount of the 
bond exceeds One Hundred Thousand Dollars ($100,000) the bond must be issued by a surety that is 
qualified as a surety on obligations permitted or required under federal law as indicated by publication of 
the surety’s name in the current U.S. Treasury Department Circular 570.  In the alternative, an otherwise 
acceptable surety company (not qualified on federal obligations) that is authorized and admitted to write 
surety bonds in Texas must obtain reinsurance on any amounts in excess of One Hundred Thousand 
Dollars ($100,000) from a reinsurer that is authorized and admitted as a reinsurer in Texas who also 
qualifies as a surety or reinsurer on federal obligations as indicated by publication of the surety’s or 
reinsurer’s name in the current U.S. Treasury Department Circular 570. 

G. Progress Payments and Retainage

As it completes portions of the Work, the Contractor may request progress payments from the
Owner.  Progress payments shall be made by the Owner based on the Owner's estimate of the value of the 
Work properly completed by the Contractor since the time the last progress payment was made.  The 
"estimate of the value of the work properly completed" shall include the net invoice value of acceptable, 
non-perishable materials actually delivered to and currently at the job site only if the Contractor provides to 
the Owner satisfactory evidence that material suppliers have been paid for these materials. 

No progress payment shall be due to the Contractor until the Contractor furnishes to the Owner: 

1. copies of documents reasonably necessary to aid the Owner in preparing an estimate of
the value of Work properly completed;

2. full or partial releases of liens, including releases from subcontractors providing materials
or delivery services relating to the Work, in a form acceptable to the Owner releasing all
liens or claims relating to goods and services provided up to the date of the most recent
previous progress payment;

3. an updated and current schedule clearly detailing the project’s critical path elements; and

4. any other documents required under the Contract Documents.

Progress payments shall not be made more frequently than once every thirty (30) calendar days 
unless the Owner determines that more frequent payments are appropriate.  Further, progress payments 
are to be based on estimates and these estimates are subject to correction through the adjustment of 
subsequent progress payments and the final payment to Contractor.  If the Owner determines after final 
payment that it has overpaid the Contractor, then Contractor agrees to pay to the Owner the overpayment 
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amount specified by the Owner within thirty (30) calendar days after it receives written demand from the 
Owner. 

The fact that the Owner makes a progress payment shall not be deemed to be an admission by the 
Owner concerning the quantity, quality or sufficiency of the Contractor's work.  Progress payments shall not 
be deemed to be acceptance of the Work nor shall a progress payment release the Contractor from any of 
its responsibilities under the Contract Documents. 

After determining the amount of a progress payment to be made to the Contractor, the Owner shall 
withhold a percentage of the progress payment as retainage.  The amount of retainage withheld from each 
progress payment shall be set at five percent (5%).  Retainage shall be withheld and may be paid to: 

1. ensure proper completion of the Work.  The Owner may use retained funds to pay
replacement or substitute contractors to complete unfinished or defective work;

2. ensure timely completion of the Work.  The Owner may use retained funds to pay
liquidated damages; and

3. provide an additional source of funds to pay claims for which the Owner is entitled to
indemnification from Contractor under the Contract Documents.

Retained funds shall be held by the Owner in accounts that shall not bear interest.  Retainage not 
otherwise withheld in accordance with the Contract Documents shall be returned to the Contractor as part 
of the final payment. 

H. Withholding Payments to Contractor

The Owner may withhold payment of some or all of any progress or final payment that would
otherwise be due if the Owner determines, in its discretion, that the Work has not been performed in 
accordance with the Contract Documents.  The Owner may use these funds to pay replacement or 
substitute contractors to complete unfinished or defective Work. 

The Owner may withhold payment of some or all of any progress or final payment that would 
otherwise be due if the Owner determines, in its discretion, that it is necessary and proper to provide an 
additional source of funds to pay claims for which the Owner is entitled to indemnification from Contractor 
under the Contract Documents. 

Amounts withheld under this section shall be in addition to any retainage. 

Page 133

Item 8.



I. Acceptance of the Work

When the Work is completed, the Contractor shall request that the Owner perform a final
inspection.  The Owner shall inspect the Work.  If the Owner determines that the Work has been completed 
in accordance with the Contract Documents, it shall issue a written notice of acceptance of the Work.  If the 
Owner determines that the Work has not been completed in accordance with the Contract Documents, then 
it shall provide the Contractor with a verbal or written list of items to be completed before another final 
inspection shall be scheduled. 

It is specifically provided that Work shall be deemed accepted on the date specified in the Owner's 
written notice of acceptance of the Work.  The Work shall not be deemed to be accepted based on 
"substantial completion" of the Work, use or occupancy of the Work, or for any reason other than the 
Owner's written Notice of Acceptance.  Further, the issuance of a certificate of occupancy for all or any part 
of the Work shall not constitute a Notice of Acceptance for that Work. 

In its discretion, the Owner may issue a Notice of Acceptance covering only a portion of the Work. 
In this event, the notice shall state specifically what portion of the Work is accepted. 

J. Acceptance of Erosion Control Measures

When the erosion control measures have been completed, the Contractor shall request that the
Owner perform a final inspection.  The Owner shall inspect the Work.  If the Owner determines that the 
Work has been completed in accordance with the Contract Documents and per TPDES General 
Construction Permit, it shall issue a written Notice of Acceptance of the Work.  If the Owner determines that 
the Work has not been completed in accordance with the Contract Documents or TPDES General 
Construction Permit, then it shall provide the Contractor with a verbal or written list of items to be completed 
before another final inspection shall be scheduled. 

K. Final Payment

After all Work required under the Contract Documents has been completed, inspected, and
accepted, the Town shall calculate the final payment amount promptly after necessary measurements and 
computations are made.  The final payment amount shall be calculated to: 

1. include the estimate of the value of Work properly completed since the date of the most
recent previous progress payment;

2. correct prior progress payments; and

3. include retainage or other amounts previously withheld that are to be returned to
Contractor, if any.

Final payment to the Contractor shall not be due until the Contractor provides original full releases 
of liens from the Contractor and its subcontractors, or other evidence satisfactory to the Owner to show that 
all sums due for labor, services, and materials furnished for or used in connection with the Work have been 
paid or shall be paid with the final payment.  To ensure this result, Contractor consents to the issuance of 
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the final payment in the form of joint checks made payable to Contractor and others.  The Owner may, but 
is not obligated to issue final payment using joint checks. 

Final payment to the Contractor shall not be due until the Contractor has supplied to the Owner 
original copies of all documents that the Owner determines are reasonably necessary to ensure both that 
the final payment amount is properly calculated and that the Owner has satisfied its obligation to administer 
the Construction Agreement in accordance with applicable law.  The following documents shall, at a 
minimum, be required to be submitted prior to final payment being due: redline as-built construction plans; 
consent of surety to final payment; public infrastructure inventory; affidavit of value for public infrastructure; 
and, final change order(s).  “Redline as-built construction plans” shall include, but are not limited to 
markups for change orders, field revisions, and quantity overruns as applicable.  The list of documents 
contained in this provision is not an exhaustive and exclusive list for every project performed pursuant to 
these Contract Documents and Contractor shall provide such other and further documents as may be 
requested and required by the Owner to close out a particular project. 

Subject to the requirements of the Contract Documents, the Owner shall pay the Final Payment 
within thirty (30) calendar days after the date specified in the Notice of Acceptance.  This provision shall 
apply only after all Work called for by the Contract Documents has been accepted. 

L. Contractor’s Warranty

For a two-year period after the date specified in a written notice of acceptance of Work, Contractor 
shall provide and pay for all labor and materials that the Owner determines are necessary to correct all 
defects in the Work arising because of defective materials or workmanship supplied or provided by 
Contractor or any subcontractor.  This shall also include areas of vegetation that did meet TPDES General 
Construction Permit during final close out but have since become noncompliant.  

Forty-five (45) to sixty (60) calendar days before the end of the two-year warranty period, the 
Owner may make a warranty inspection of the Work.  The Owner shall notify the Contractor of the date and 
time of this inspection so that a Contractor representative may be present.  After the warranty inspection, 
and before the end of the two-year warranty period, the Owner shall mail to the Contractor a written notice 
that specifies the defects in the Work that are to be corrected. 

The Contractor shall begin the remedial work within ten (10) calendar days after receiving the 
written notice from the Town.  If the Contractor does not begin the remedial work timely or prosecute it 
diligently, then the Owner may pay for necessary labor and materials to effect repairs and these expenses 
shall be paid by the Contractor, the performance bond surety, or both. 

If the Owner determines that a hazard exists because of defective materials and workmanship, 
then the Owner may take steps to alleviate the hazard, including making repairs.  These steps may be 
taken without prior notice either to the Contractor or its surety.  Expenses incurred by the Owner to alleviate 
the hazard shall be paid by the Contractor, the performance bond surety, or both. 

Any Work performed by or for the Contractor to fulfill its warranty obligations shall be performed in 
accordance with the Contract Documents.  By way of example only, this is to ensure that Work performed 
during the warranty period is performed with required insurance and the performance and payment bonds 
still in effect. 
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Work performed during the two-year warranty period shall itself be subject to a one-year warranty. 
This warranty shall be the same as described in this section. 

The Owner may make as many warranty inspections as it deems appropriate. 

M. Compliance with Laws

The Contractor shall be responsible for ensuring that it and any subcontractors performing any
portion of the Work required under the Contract Documents comply with all applicable federal, state, 
county, and municipal laws, regulations, and rules that relate in any way to the performance and completion 
of the Work.  This provision applies whether or not a legal requirement is described or referred to in the 
Contract Documents.   

Ancillary/Integral Professional Services:  In selecting an architect, engineer, land surveyor, or other 
professional to provide professional services, if any, that are required by the Contract Documents, 
Contractor shall not do so on the basis of competitive bids but shall make such selection on the basis of 
demonstrated competence and qualifications to perform the services in the manner provided by Section 
2254.004 of the Texas Government Code and shall so certify to the Town the Contractor's agreement to 
comply with this provision with Contractor's bid. 

N. “Anti-Israel Boycott” Provision

In accordance with Chapter 2270, Texas Government Code, a Texas governmental entity may not
enter into a contract with a company for the provision of goods or services unless the contract contains a 
written verification from the company that it: (1) does not boycott Israel; and (2) will not boycott Israel during 
the term of the contract.  Chapter 2270 does not apply to a (1) a company that is a sole proprietorship; (2) a 
company that has fewer than ten (10) full-time employees; or (3) a contract that has a value of less than 
One Hundred Thousand Dollars ($100,000.00).  Unless the company is not subject to Chapter 2270 for the 
reasons stated herein, the signatory executing this Agreement on behalf of the company verifies by its 
signature to this Contract that the company does not boycott Israel and will not boycott Israel during the 
term of this Contract. 

O. Other Items

The Contractor shall sign the Construction Agreement, and deliver signed performance, payment 
and maintenance bonds and proper insurance policy endorsements (and/or other evidence of coverage) 
within ten (10) calendar days after the Owner makes available to the Contractor copies of the Contract 
Documents for signature. Six (6) copies of the Contract Documents shall be signed by an authorized 
representative of the Contractor and returned to the Town. 

The Construction Agreement "effective date" shall be the date on which the Town Council acts to 
approve the award of the Contract for the Work to Contractor.  It is expressly provided, however, that the 
Town Council delegates the authority to the Town Manager or his designee to rescind the Contract award 
to Contractor at any time before the Owner delivers to the Contractor a copy of this Construction 
Agreement that bears the signature of the Town Manager and Town Secretary or their authorized 
designees.  The purpose of this provision is to ensure: 
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1. that Contractor timely delivers to the Owner all bonds and insurance documents; and

2. that the Owner retains the discretion not to proceed if the Town Manager or his designee
determines that information indicates that the Contractor was not the lowest responsible
bidder or that the Contractor cannot perform all of its obligations under the Contract
Documents.

THE CONTRACTOR AGREES THAT IT SHALL HAVE NO CLAIM OR CAUSE OF ACTION OF 
ANY KIND AGAINST OWNER, INCLUDING A CLAIM FOR BREACH OF CONTRACT, NOR SHALL THE 
OWNER BE REQUIRED TO PERFORM UNDER THE CONTRACT DOCUMENTS, UNTIL THE DATE 
THE OWNER DELIVERS TO THE CONTRACTOR A COPY OF THE CONSTRUCTION AGREEMENT 
BEARING THE SIGNATURES JUST SPECIFIED. 

The Contract Documents shall be construed and interpreted by applying Texas law.  Exclusive 
venue for any litigation concerning the Contract Documents shall be Collin County, Texas. 

In the event of any disagreement or conflict concerning the interpretation of this Agreement, and 
such disagreement cannot be resolved by the signatories hereto, the signatories agree to submit such 
disagreement to non-binding mediation. 

Although the Construction Agreement has been drafted by the Owner, should any portion of the 
Construction Agreement be disputed, the Owner and Contractor agree that it shall not be construed more 
favorably for either party. 

The Contract Documents are binding upon the Owner and Contractor and shall insure to their 
benefit and as well as that of their respective successors and assigns. 

If Town Council approval is not required for the Construction Agreement under applicable law, then 
the Construction Agreement "effective date" shall be the date on which the Town Manager and Town 
Secretary or their designees have signed the Construction Agreement.  If the Town Manager and Town 
Secretary sign on different dates, then the later date shall be the effective date. 

[Signatures continued on following page.] 
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CONTRACTOR TOWN OF PROSPER, TEXAS 

By:    ___________________________________ 

Title:  ___________________________________

Date: 

By:  RON K. PATTERSON 

Title: Interim Town Manager 

Date:

Address: __________________________ 
__________________________ 

Phone: ___________________________ 
Email: ___________________________ 

Address: 250 W. First St. 
P.O. Box 307 

        Prosper, Texas 75078 

Phone: (972) 346-2640 
Email: rpatterson@prospertx.gov 

ATTEST: 

MICHELLE LEWIS SIRIANNI 
Town Secretary 
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PERFORMANCE BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS:  That __________________ whose address is 
__________________________________________________________________________, hereinafter called 
Principal, and __________________________________________________________, a corporation organized and 
existing under the laws of the State of ______________________________, and fully licensed to transact business 
in the State of Texas, as Surety, are held and firmly bound unto the TOWN OF PROSPER, a home-rule municipal 
corporation organized and existing under the laws of the State of Texas, hereinafter called “Beneficiary”, in the penal 
sum of Twenty-six million eight-hundred eleven dollars five-hundred six dollars and 99 cents ($26,811,506.99) 
plus fifteen percent (15%) of the stated penal sum as an additional sum of money representing additional court 
expenses, attorneys’ fees, and liquidated damages arising out of or connected with the below identified Contract in 
lawful money of the United States, to be paid in Collin County, Texas, for the payment of which sum well and 
truly to be made, we bind ourselves, our heirs, executors, administrators and successors, jointly and 
severally, firmly by these presents.  The penal sum of this Bond shall automatically be increased by the amount 
of any Change Order or Supplemental Agreement, which increases the Contract price, but in no event shall a 
Change Order or Supplemental Agreement, which reduces the Contract price, decrease the penal sum of this Bond. 

THE OBLIGATION TO PAY SAME is conditioned as follows:  Whereas, the Principal entered into a 
certain Contract with the Town of Prosper, the Beneficiary, dated on or about the 23rd day of August, A.D. 2022, 
a copy of which is attached hereto and made a part hereof, to furnish all materials, equipment, labor, supervision, 
and other accessories necessary for the construction of: 
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in the Town of Prosper, Texas, as more particularly described and designated in the above-
referenced contract such contract being incorporated herein and made a part hereof as fully and to the 
same extent as if written herein word for word. 

NOW, THEREFORE, if the Principal shall well, truly and faithfully perform and fulfill all of the undertakings, 
covenants, terms, conditions and agreements of said Contract in accordance with the Plans, Specifications and 
Contract Documents during the original term thereof and any extension thereof which may be granted by the 
Beneficiary, with or without notice to the Surety, and during the life of any guaranty or warranty required under this 
Contract, and shall also well and truly perform and fulfill all the undertakings, covenants, terms, conditions and 
agreements of any and all duly authorized modifications of said Contract that may hereafter be made, notice of which 
modifications to the Surety being hereby waived; and, if the Principal shall repair and/or replace all defects due to 
faulty materials and workmanship that appear within a period of one (1) year from the date of final completion 
and final acceptance of the Work by Owner; and, if the Principal shall fully indemnify and save harmless the 
Beneficiary from and against all costs and damages which Beneficiary may suffer by reason of failure to so 
perform herein and shall fully reimburse and repay Beneficiary all outlay and expense which the Beneficiary may 
incur in making good any default or deficiency, then this obligation shall be void; otherwise, it shall remain in full 
force and effect. 

PROVIDED FURTHER, that if any legal action were filed on this Bond, exclusive Venue shall lie in Collin 
County, Texas. 
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AND PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no 
change, extension of time, alteration or addition to the terms of the Contract or to the Work to be performed 
thereunder or the Plans, Specifications and Drawings, etc., accompanying the same shall in anywise affect its 
obligation on this Bond, and it does hereby waive notice of any such change, extension of time, alteration or addition 
to the terms of the Contract, or to the Work or to the Specifications. 

This Bond is given pursuant to the provisions of Chapter 2253 of the Texas Government Code, and any 
other applicable statutes of the State of Texas. 

The undersigned and designated agent is hereby designated by the Surety herein as the Resident Agent in 
Collin County or Dallas County to whom any requisite notices may be delivered and on whom service of process may 
be had in matters arising out of such suretyship, as provided by Article 7.19-1 of the Insurance Code, Vernon’s 
Annotated Civil Statutes of the State of Texas. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an 
original, this, the ________ day of ________________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

The Resident Agent of the Surety in Collin County or Dallas County, Texas, for delivery of notice and service of the 
process is: 

NAME:
STREET ADDRESS:  
CITY, STATE, ZIP:   

NOTE:  Date on Page 1 of Performance Bond must be same date as Contract.  Date on Page 2 of Performance 
Bond must be after date of Contract.  If Resident Agent is not a corporation, give a person’s name. 
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PAYMENT BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS:  That __________________ whose address is 
____________________________________________________________________________, hereinafter called 
Principal, and__________________________________________________________, a corporation organized and 
existing under the laws of the State of ______________________________, and fully licensed to transact business 
in the State of Texas, as Surety, are held and firmly bound unto the TOWN OF PROSPER, a home-rule municipal 
corporation organized and existing under the laws of the State of Texas, hereinafter called “Owner”, and unto all 
persons, firms, and corporations who may furnish materials for, or perform labor upon the building or improvements 
hereinafter referred to in the penal sum of twenty-six million eight-hundred eleven 
thousand five hundred six dollars and 99 cents ($26,811,506.99) (one hundred percent (100%) of 
the total bid price) in lawful money of the United States, to be paid in Collin County, Texas, for the payment of 
which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators and successors, jointly 
and severally, firmly by these presents.  The penal sum of this Bond shall automatically be increased by the amount 
of any Change Order or Supplemental Agreement, which increases the Contract price, but in no event shall a 
Change Order or Supplemental Agreement, which reduces the Contract price, decrease the penal sum of this 
Bond.   

THE OBLIGATION TO PAY SAME is conditioned as follows: Whereas, the Principal entered into a certain Contract 
with the Town of Prosper, the Owner, dated on or about the 23rd day of August, A.D. 2022, a copy of which 
is attached hereto and made a part hereof, to furnish all materials, equipment, labor, supervision, and 
other accessories necessary for the construction of: 
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NOW THEREFORE, if the Principal shall well, truly and faithfully perform its duties and make prompt 
payment to all persons, firms, subcontractors, corporations and claimants supplying labor and/or material in the 
prosecution of the Work provided for in the above-referenced Contract and any and all duly authorized modifications 
of said Contract that may hereafter be made, notice of which modification to the Surety is hereby expressly waived, 
then this obligation shall be void; otherwise it shall remain in full force and effect. 

PROVIDED FURTHER, that if any legal action were filed on this Bond, exclusive venue shall lie in Collin 
County, Texas. 

AND PROVIDED FURTHER, that the said Surety, for value received, hereby stipulates and agrees that no 
change, extension of time, alteration or addition to the terms of the Contract, or to the Work performed thereunder, 
or the Plans, Specifications, Drawings, etc., accompanying the same, shall in anywise affect its obligation on this 
Bond, and it does hereby waive notice of any such change, extension of time, alteration or addition to the terms 
of the Contract, or to the Work to be performed thereunder. 

This Bond is given pursuant to the provisions of Chapter 2253 of the Texas Government Code, and any 
other applicable statutes of the State of Texas. 

The undersigned and designated agent is hereby designated by the Surety herein as the Resident Agent in 
Collin County or Dallas County to whom any requisite notices may be delivered and on whom service of process may 
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be had in matters arising out of such suretyship, as provided by Article 7.19-1 of the Insurance Code, Vernon’s 
Annotated Civil Statutes of the State of Texas. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an original, 
this, the _______ day of _________________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

The Resident Agent of the Surety in Collin County or Dallas County, Texas, for delivery of notice and service of the 
process is: 

NAME:
STREET ADDRESS:  
CITY, STATE, ZIP:   

NOTE:  Date on Page 1 of Performance Bond must be same date as Contract.  Date on Page 2 of Performance 
Bond must be after date of Contract.  If Resident Agent is not a corporation, give a person’s name. 
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MAINTENANCE BOND 

STATE OF TEXAS ) 
) 

COUNTY OF COLLIN ) 

KNOW ALL MEN BY THESE PRESENTS: That _______________________________ whose address 
is________________________________________________, hereinafter referred to as “Principal,” and 
___________________________________, a corporate surety/sureties organized under the laws of the State of 
____________ and fully licensed to transact business in the State of Texas, as Surety, hereinafter referred to as 
“Surety” (whether one or more), are held and firmly bound unto the TOWN OF PROSPER, a Texas municipal 
corporation, hereinafter referred to as “Owner,” in the penal sum of twenty-six million eight hundred eleven 
thousand five hundred six dollars and 99 cents ($26,811,506.99) (one hundred percent (100%) of the total bid 
price), in lawful money of the United States to be paid to Owner, its successors and assigns, for the payment of 
which sum well and truly to be made, we bind ourselves, our successors, heirs, executors, administrators and 
successors and assigns, jointly and severally; and firmly by these presents, the condition of this obligation is such 
that:   

WHEREAS, Principal entered into a certain written Contract with the Town of Prosper, dated on or about the 
23rd day of August, 2022, to furnish all permits, licenses, bonds, insurance, products, materials, 
equipment, labor, supervision, and other accessories necessary for the construction of:   
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in the Town of Prosper, Texas, as more particularly described and designated in the above-referenced contract, such 
contract being incorporated herein and made a part hereof as fully and to the same extent as if written herein word 
for word: 

WHEREAS, in said Contract, the Principal binds itself to use first class materials and workmanship and of 
such kind and quality that for a period of two (2) years from the completion and final acceptance of the improvements 
by Owner the said improvements shall require no repairs, the necessity for which shall be occasioned by defects 
in workmanship or materials and during the period of two (2) years following the date of final acceptance of the Work 
by Owner, Principal binds itself to repair or reconstruct said improvements in whole or in part at any time within 
said period of time from the date of such notice as the Town Manager or his designee shall determine to be 
necessary for the preservation of the public health, safety or welfare. If Principal does not repair or reconstruct the 
improvements within the time period designated, Owner shall be entitled to have said repairs made and charge 
Principal and/or Surety the cost of same under the terms of this Maintenance Bond. 

NOW, THEREFORE, if Principal will maintain and keep in good repair the Work herein contracted to be 
done and performed for a period of two (2) years from the date of final acceptance and do and perform all necessary 
work and repair any defective condition (it being understood that the purpose of this section is to cover all defective 
conditions arising by reason of defective materials, work or labor performed by Principal) then this obligation shall be 
void; otherwise it shall remain in full force and effect and Owner shall have and recover from Principal and its Surety 
damages in the premises as provided in the Plans and Specifications and Contract. 

PROVIDED, however, that Principal hereby holds harmless and indemnifies Owner from and against 
any claim or liability for personal injury or property damage caused by and occurring during the 
performance of said maintenance and repair operation. 
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PROVIDED, further, that if any legal action be filed on this Bond, exclusive venue shall lie in Collin County, 
Texas. 

AND PROVIDED FURTHER, Surety, for value received, hereby stipulates and agrees that no change, 
extension of time, alteration or addition to the terms of the Contract or to the Work performed thereunder, or the 
Plans, Specifications, Drawings, etc. accompanying same shall in any way affect its obligation on this Bond; and it 
does hereby waive notice of any such change, extension of time, alteration or addition to the terms of the Contract or 
to the Work to be performed thereunder. 

The undersigned and designated agent is hereby designated by Surety as the resident agent in either Collin 
or Dallas Counties to whom all requisite notice may be delivered and on whom service of process may be had in 
matters arising out of this suretyship. 

IN WITNESS WHEREOF, this instrument is executed in two copies, each one of which shall be deemed an original, 
on this the _____ day of ____________, 2022. 

ATTEST: PRINCIPAL: 

___________________________________ 
Company Name 

By: _________________________________ By: ________________________________ 
 Signature  Signature 
____________________________________ ___________________________________
Typed/Printed Name Typed/Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax

[Signatures continued on following page.] 
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ATTEST: SURETY: 

By: _________________________________ By: ________________________________ 
      Signature       Signature 
____________________________________ ___________________________________
Printed Name Printed Name 
____________________________________ ___________________________________
Title Title
____________________________________ ___________________________________
Address Address 
____________________________________ ___________________________________
City  State  Zip City  State  Zip 
___________________________________ ___________________________________
Phone Fax Phone  Fax
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To: Mayor and Town Council 
  
From:  David Soto, Planning Manager  
  
Through: Bob Scott, Executive Director of Administrative Services 

Hulon T. Webb, Jr., Interim Executive Director of Development and 
Infrastructure Services 

  
Re:  Town Council Meeting – August 23, 2022 

 
 

Agenda Item:  

Discussion regarding open fence standards and screening requirements. 

 

Description of Agenda Item: 
At the July 26, 2022, Town Council meeting, a citizen commented about the Town’s open space 
fence standards. The citizen’s property backs up to an open space lot with a hike and bike trail 
and he is requesting alternative consideration to the current requirements to allow the attachment 
of an artificial screening material to the existing wrought iron fence.  
 
To address the citizen’s comments, the Town Council requested this issue be brought up at a 
future Town Council meeting for discussion. Town staff will be discussing the Town’s requirements 
for open space fencing to address the citizen’s comments, and also providing the Town Council 
with the open fence screening requirements along thoroughfares adjacent to residential and the 
screening fence and wall requirements adjacent to non-residential for discussion purposes. 
 
OPEN SPACE FENCING STANDARDS 
 
ARTICLE 3.19.001.(10) - Fence Regulations (Open Fencing Requirements):  
Fences adjacent to public or private open space, public or private parks, or hike and bike trails 
shall be ornamental metal, tubular steel or split rail with a minimum 50 percent through vision. 
Wooden fences legally installed on or before October 7, 2015, may be replaced with a 
wooden fence in compliance with the wooden fence standards as they exist or as may be 
amended. 
 
 
 
 
 
 

 
Prosper is a place where everyone matters. 

 

PLANNING 
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Examples of Open Space Fence Requirements are shown below:  
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RESIDENTIAL THOROUGHFARE SCREENING STANDARDS 
 
Purpose statement. The image of the Town and its related influence on property values and the 
types of development that occur directly affect the public welfare of the town. With streets being 
the largest public land use, the image people experience when traveling town streets can have 
a substantial impact on the overall image of the town. This section is designed to create a 
positive visual image from town streets by providing quality screening. In addition to improving 
the town's image, these landscape screening options are intended to buffer residential uses from 
roadway noise to minimize sound and visual nuisances of roadway adjacency. 
 
Sec. 10.03.148 - Residential Thoroughfare Screening: 
Per the Subdivision Ordinance, Screening is required for all single-family, two-family, and 
townhome lots and subdivisions as follows: 
 
(1) The rear of all lots that back to a thoroughfare or collector. 
(2) The side of all lots that side to a thoroughfare or collector, unless a lot sides to a median divided 
entry street to a subdivision; and 
(3) Between any street and an adjoining parallel alley or street. 
 
In addition to the landscape requirements a continuous ornamental metal fence with a minimum 
height between 6ft – 8ft with masonry columns spaced between 75 feet and 100 feet shall be 
constructed along the shared property line between the landscape buffer and the abutting lots. 
The purpose of this screening is to provide quality screening that will create a positive visual image 
from the Town streets.  
 
Examples of Residential Thoroughfare Screening is shown below:  
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There have been some variations of screening requested by Planned Developments or existed 
prior to the adoption of the screening ordinance. These neighborhoods have a masonry wall, a 
combination of masonry wall and wrought iron fence, and or wood fence.  
 
SCREENING FENCE AND WALL REQUIREMENTS ADJACENT TO NON-RESIDENTIAL 
 
SECTION 5. - Screening Fences and Walls (Non-residential to non-residential screening): 
Screening between non-residential to non-residential is not required. The only time screening is 
required is when you have multifamily, institutional, or non-residential use sides or backs to a 
property that is zoned or designated on the future land use plan for residential (non-multifamily) 
uses, or when any institutional or non-residential use sides or backs to a MF District.  
 
Prior to the construction of the Town Hall, there was a 6’ chain link fence surrounding the 
warehouses at the southeast corner of McKinley Street and Broadway Street. As there are no 
requirements between non-residential and non-residential at that time, the Town requested 
additional screening be provided as shown below.   
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Prohibited Screening: 
 
 

 
 

 
Black Mesh – Residential Thoroughfare Screening 

 

 
 

Green Mesh – Open Space 
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Artificial Landscape – Residential Thoroughfare Screening  

 
 

 
Artificial Landscape – Open Space (Requested by Citizen) 
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Town Staff Recommendation: 

Town staff recommends that the Town Council provide feedback on the current open fence 
standards and screening requirements. 
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ADMINISTRATION 
 

     

Prosper is a place where everyone matters. 

 

To:  Mayor and Town Council 

From:  Robert Bob Scott, Executive Director of Administrative Services 

Through: Robert Bob Scott, Executive Director of Administrative Services 
 

Re:  Denton Central Appraisal District 2023 Budget 

Town Council Meeting – August 23, 2022 

_________________________________________   __________   ____________  

Agenda Item: 
Consider and act upon a resolution disapproving the Denton Central Appraisal District (DCAD) 
2023 Budget. 
 
Description of Agenda Item: 
The Town received notification from the Denton County Commissioner’s office to consider 

disapproving the Denton Central Appraisal District’s (DCAD) 2023 budget. To date 24 taxing 

entities have passed a resolution disapproving of their budget. Denton County is seeking a total 

of 31 entities to support the disapproval.  

At the June 23, 2022, meeting of the DCAD Board, Western Valuation and Consulting provided a 

presentation to allow the DCAD Board to review the challenges and opportunities that DCAD has 

faced and will face in the upcoming years, including operations, facilities, and personnel needs, 

and the proposed 2023 budget to fund DCAD. On July 28, 2022, action was taken to approve the 

2023 budget. After adoption of the 2023 budget by the DCAD Board, each Denton County taxing 

unit has one (1) vote that it may cast via resolution to disapprove the DCAD budget and such 

action must be taken within thirty (30) days of the date of adoption of the DCAD budget or the 

DCAD budget will be deemed automatically approved. 

Upon reaching out to our neighboring cities, we received feedback from the City of Aubrey and 

the City of Celina. They have taken action or will be taking action to support the disapproval of 

the DCAD 2023 budget.  

The deadline to consider the resolution and send back to DCAD is Saturday, August 27. 

Legal Obligations and Review: 
Town Attorney, Terrence Welch of Brown & Hofmeister, L.L.P., has reviewed the agreement as 
to form and legality 
 
Attachments: 
1. Resolution 
2. Denton County Resolution 
3. Letter from Judge Eads 
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Town Staff Recommendation: 
Town staff recommends that the Town Council discuss and consider the proposed resolution as 

deemed appropriate.   

 

Proposed Motion: 

I move to approve/deny a resolution disapproving the Denton Central Appraisal District (DCAD) 

2023 Budget. 
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TOWN OF PROSPER     RESOLUTION NO. 2022-XX 
 

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF PROSPER, 
TEAXAS, DISAPPROVING THE DENTON CENTRAL APPRAISAL DISTRICT 
(“DCAD”) 2023 BUDGET AS APPROVED BY THE DCAD BOARD OF 
DIRECTORS; MAKING FINDINGS; AND PROVIDING AN EFFECTIVE DATE. 

 
WHEREAS, in January 2022, the Denton County Commissioners Court called on the 

Denton Central Appraisal District Board of Directors ("DCAD Board") to review the operations of 
the Denton Central Appraisal District ("DCAD"), and in response, an outside consultant, Western 
Valuation and Consulting ("Consultant"), was retained to review DCAD operations and provide 
a report; and 

 
WHEREAS, at the June 23, 2022, meeting of the DCAD Board, Consultant provided a 

presentation to allow the DCAD Board to review the challenges and opportunities that DCAD 
has faced and will face in the upcoming years, including operations, facilities, and personnel 
needs, and the proposed 2023 budget to fund DCAD; and 

 
WHEREAS, the DCAD Board took action on July 28, 2022, to adopt its 2023 budget; and 

 
WHEREAS, as a representative of the public and as a Denton County taxing entity, it is 

an obligation of the Prosper Town Council to ensure that DCAD, as an entity entrusted with tax 
dollars, operates at optimum levels with efficiency; that the DCAD budget reflects funding 
necessary to fairly meet its operational needs; and that the DCAD budget allows DCAD to 
provide the level of service necessary to provide good service for Denton County taxpayers; and 

 
WHEREAS, after adoption of the 2023 budget by the DCAD Board, each Denton County 

taxing unit has one (1) vote that it may cast via resolution to disapprove the DCAD budget and 
such action must be taken within thirty (30) days of the date of adoption of the DCAD budget or 
the DCAD budget will be deemed automatically approved; and 

 
WHEREAS, based upon the information provided by Consultant and the budget 

proposed by DCAD, the Town Council has determined that the proposed DCAD budget does 
not serve the interests of the Town's constituents and has determined it appropriate to adopt this 
Resolution disapproving the 2023 DCAD budget. 

 
NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN OF 

PROSPER, TEXAS, THAT: 
 

SECTION 1 
 

The findings set forth above are incorporated into the body of this Resolution as if fully set 
forth herein. 

 
SECTION 2 

 
The Town Council hereby adopts this Resolution casting its vote of disapproval of the 

2023 DCAD budget as adopted by the DCAD Board on July 28, 2022. 
 

SECTION 3 
 

This Resolution shall become effective immediately upon its passage and approval. 
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DULY PASSED AND APPROVED BY THE TOWN COUNCIL OF THE TOWN OF 
PROSPER, TEXAS, THIS THE 23rd DAY OF AUGUST, 2022. 
 
 
 

_________________________ 
David F. Bristol, Mayor  

 
ATTEST: 
 
 
__________________________________ 
Michelle Lewis Sirianni, Town Secretary 
 
 
APPROVED AS TO FORM AND LEGALITY: 
 
 
_____________________________ 
Terrence S. Welch, Town Attorney 
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Andy Eads 
Denton County Judge 

Denton County Administrative Courthouse ● 1 Courthouse Dr. ● Denton, TX 76208 
 (940) 349-2820 ● www.dentoncounty.gov 

 
 

 
 
August 2, 2022  
 
Denton County Judge Andy Eads delivered the following remarks during Commissioners Court today regarding 
the Denton Central Appraisal District and the resolution disapproving of the 2023 Denton CAD budget.  
 
As prepared for delivery: 
 
For several months, this Court has been critical of the operations of the Denton Central Appraisal District and 
sent a formal letter back in January to the Board of Directors expressing our great frustrations and lack of trust 
with the Denton CAD. It took over two months for them to reply. 

 
To receive the latest news that the Denton CAD was unable to meet the deadline to deliver a Certified Tax Roll 
to the taxing entities and instead provided us with a Certified Estimate adds to our continued disappointment 
with the appraisal district. 

 
More importantly, as a taxing entity, the County cannot maximize tax relief to our citizens during our current 
budget process if we do not have numbers that we can rely on.   

 
Our County budget process is simple compared to the school districts and the complexities of funding education 
in the state.  
 
Many people move to Denton County because of our great schools and we recognize the need for strong schools 
within our county. 
 
It is concerning to me that the State Comptroller found that the Denton CAD failed to meet the ratio studies for 
several of our local school districts in tax year 2021, which can ultimately reduce funding for our schools. 
 
From my understanding, the Denton CAD did not notify these school districts of this finding. Instead, some 
learned the property values were invalid from the Comptroller’s Office.  
 
In the Denton CAD’s letter on July 21 to the taxing entities, the staff makes a plea to the taxing entities to 
approve the 2023 budget – a budget which increases by over 17%.  

 
To increase a budget by over 17% is a clear sign that the appraisal district is out of touch with the needs of the 
taxing entities, especially as we face rising costs to provide services to our citizens, in addition to revenue caps 
imposed on us by the State Legislature. 

 
For the past three years, the Denton County taxing entities have experienced challenges with DCAD’s inability 
to timely and accurately certify the tax roll. This has been an alarming trend and the justification for not being 
able to meet the deadline is full of blame and excuses.  
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It is especially troubling the lack of trust in the information provided by the appraisal district. We recently 
reached out to the appraisal district to understand how over 24,000 properties under protests, which accounts 
for almost 25 percent of the total number of protests filed this season, were closed in the last week prior to 
sending a certified estimate to the taxing entities.  

 

There is no doubt that many of the rank and file employees put in a lot of hard work. That is not the issue.  We 
are all facing staffing challenges, yet we continue to do what is needed to meet the requirement. Examples 
include the law enforcement shortages we face in Denton County and working with other counties to house 
inmates to keep Denton County citizens safe or our school districts across the county facing teacher shortages 
yet still find ways to make sure our kids our educated. 
 
When we face challenges, we have an opportunity to provide leadership and, sadly, leadership is lacking at 
Denton CAD. 
 
While additional staffing requested in the new budget may be warranted due to Denton County’s growth, lack of 
training among current staff is concerning. Adding an additional 18 full-time employees would not improve the 
situation if training, such as utilizing the software, is not addressed. 
 
Exemptions are significantly delayed. This was publicly disclosed at the January board meeting by our Tax 
Assessor-Collector Michelle French, who discussed the challenges of not having exemptions applied to 
taxpayer accounts. At that time, exemption processing was six months behind. As I mentioned at a prior board 
meeting, I have taken calls from constituents who requested an exemption and it has been 9 months and still no 
response. Since January, very little has been done to resolve this situation. 
 
The inability of the appraisal district to complete its work in a timely manner can have a devastating impact on 
our taxpayers, in particular, our elderly residents, disabled individuals and disabled veterans – all of whom will 
be forced to pay higher taxes without the exemptions in place. This is unacceptable.  
 
A decision was made by the Denton CAD leadership to hire a Communications Liaison to help address “bad 
publicity.” This clearly demonstrates a lack of prioritization when there is a significant need for additional 
residential appraisers to help with the protest process to meet the 95% threshold or customer service 
representatives to help get caught up on exemptions.    
 
Additionally, in the recent five-year strategic plan presented at the board meeting last week, the report stated 
that there will be an effort to amend the 2022 budget to add 5 additional full-time employees and will utilize 
contingency funds in the upcoming months. Why was use of contingency funds not taken sooner to deliver a 
certified tax roll for this cycle?  
 
The appraisal district has the ability to work with the taxing entities and amend the budget; however, no efforts 
were made during the 2022 appraisal cycle to find solutions to the continued challenges at the appraisal 
district. 
 
As a taxing entity, we must know that DCAD is working efficiently and effectively before investing any more 
taxpayer dollars into the appraisal district.  
 
This vote to veto the budget is also a vote of no confidence in the Denton Central Appraisal District. Denton 
County will not fund failure. 

Page 161

Item 10.



     

   

 

 

 ADMINISTRATIVE SERVICES 
     

Prosper is a place where everyone matters. 

 

To:  Mayor and Town Council 

From:  Robert B. Scott, Executive Director of Administrative Services 

Through: Robert B. Scott, Executive Director of Administrative Services 
 

Re:  Budget Public Hearing 

Town Council Meeting – August 23, 2022 

____________________________________________________________________________ 

Agenda Item: 
Conduct a public hearing to receive public input, consider such input and discuss the FY 2022-
2023 Budget as proposed. 
 
Description of Agenda Item: 
The Preliminary Budget was presented to Town Council on August 9, 2022.  Council provided 
staff direction regarding desired changes to the budget which staff has presented to the Finance 
Committee on August 22, 2022.  The Council also passed all items needed to begin the 
advertising process and to set the date of the Public Hearing.  According to Local Government 
Code Chapter 102 and the Town Charter, the Town must hold a public hearing on the proposed 
budget. 
 
Town Staff Recommendation: 
Town Staff recommends that the Town Council conduct a public hearing to receive feedback from 

the community and provide Town staff with direction on any changes to the proposed budget. 

Other than the public hearing, the Town Council does not need to act on this item.  Passage of 

the Proposed Budget is tentatively set for September 13, 2022. 
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